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STATEMENT OF JURISDICTION

Defendant-Appellant Chrysler Group LLC (“Chrysler Group™) appeals the November 27,
2012 Opinion of the Michigan Court of Appeals, which reversed a September 16, 2011 Washtenaw
County Circuit Court order granting summary disposition to Chrysler Group and co-defendant [HS
Automotive Group, LLC d/b/a Chrysler Jeep of Ann Arbor (“IHS”). (The Court of Appeals’
decision is attached as Appellants’ Appendix (filed jointly in this case and Docket No. 146724)
(“AA”) 183a-190a; the Circuit Court’s Opinion and Order is attached as AA 151a-157a.) Both
Chrysler Group and THS filed timely applications for leave to appeal to this Court. On October 2,

2013, this Court granted both applications. Therefore, this Court has jurisdiction over this appeal

pursuant to MCR 7.301(A)(2).
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L.

STATEMENT OF QUESTION PRESENTED FOR REVIEW

This case involves whether an August 4, 2010 amendment (the “2010 Amendment”) to the

Regulation of Motor Vehicle Manufaciurers, Distributors, Wholesalers and Dealers Act (the
“Dealer Act”) can be applied retroactively to pre-existing contracts where:

a. statutory amendments are presumed to operate only
prospectively absent a clearly manifested intent to the contrary by the
Legislature, and there is no language in the 2010 Amendment
suggesting a legislative intent to have it applied retroactively; and

b.. the application of the 2010 Amendment deprives Chrysler
Group of vested rights under its pre-existing contract with Plaintiff
LaFontaine Saline, Inc., d/b/a LaFontaine Chrysler Jeep Dodge Ram
(“LaFontaine™); deprives Chrysler Group and THS of their vested
rights under a pre-existing Letter of Intent; imposes new obligations
on Chrysler Group; grants new substantive rights to LaFontaine; and
violates the contracts clauses of the state and federal constitutions?

Plaintiff would answer: Yes

Chrysler Group answers: No

The Circuit Court would answer: No

The Court of Appeals would answer: Yes
This Court should answer: No

vi
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INTRODUCTION

The Dealer Act grants an existing automotive dealer the right to sue a manufacturer
proposing to establish an additional like-line dealer and seek to prohibit that establishment,
provided that the existing dealer is located within the “relevant market area” (“RMA™) of the
proposed addition. The Dealer Act in effect in 2007, when Chrysler Group and LaFontaine
entered into a Dodge Sales and Service Agreement (the “LaFontaine Dodge Agreement”),
defined the RMA as the area within a six-mile radius of the proposed additional dealer, The
same six-mile RMA was in effect in February, 2010 when Chrysler Group entered into a binding
Letter of Intent (“LOI”) with IHS providing for the establishment of the Dodge vehicle line at
[HS’s existing Chrysler and Jeep dealership in Ann Arbor. As of the dates that the LaFontaine
Dodge Agreement and the LOI were executed, there was no Dodge dealer within a six-mile
radius of THS and therefore, no like-like dealer had standing to challenge the proposed
establishment, In August, 2010, however, the Legislature amended the Dealer Act to enlarge the
RMA from a six-mile radius to a nine-mile radius, Following the 2010 Amendment, LaFontaine
filed suit against Chrysler Group and IHS seeking to block the establishment of the Dodge line at
IHS. LaFontaine contended that it had standing to sue under the Dealer Act because it is located
within the new nine-mile RMA enacted by the 2010 Amendment, even though it is not located
within the six-mile RMA in effect when the LaFontaine Dodge Agreement and LOI were
executed.

The Circuit Court granted summary disposition to Chrysler Group and THS on the
grounds that, infer alia, the 2010 Amendment could only be applied prospectively, not
retroactively. The court adopted Chrysler Group’s argument that to apply the statute to allow
LaFontaine to sue would deprive Chrysler Group of its vested legal rights under two pre-existing

contracts, the LaFontaine Dodge Agreement effective as of September 24, 2007, and the
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February 2, 2010 LOL The Court of Appeals reversed in an opinion that nowhere addressed the
issue of impermissible retroactive application of a statutory amendment. (Indeed, the Court of
Appeals’ only mention of the issue was an observation that LaFontaine was not seeking
retroactive application.)

Statutory amendments are presumed to operate prospectively only, and not retroactively,
absent a clear indication by the Legislature to the contrary. Here, there is no suggestion
anywhere in the 2010 Amendment that it was meant to apply retroactively. In addition,
retroactive application is particularly inappropriate where such application would impair vested
rights or impose new duties. Yet applying the 2010 Amendment to grant LaFontaine standing to
sue impairs Chrysler Group’s rights under both its bargained for contract with LaFontaine and its
LOI with IHS, and imposes new duties on Chrysier Group in connection with this proposed
establishment. For all of these reasons as well, retroactive application of the 2010 Amendment
violates the provisions in the United States and Michigan Constitutions that prohibit laws that
impair contracts. The Court of Appeals erred and this Court should reverse.

STATEMENT OF FACTS AND MATERIAL PROCEEDINGS

A, Relevant Dealer Act Provisions.

The Dealer Act, MCL 445.1561 er. seq., governs the franchise relationship between
automotive manufacturers and dealers in a number of ways, including when a manufacturer
proposes to establish an additional vehicle line within a “relevant market area” that already
includes an existing dealer of the same line-make. See MCL 445.1576 (2)-(3). Specifically,
before a manufacturer enters into a dealer agreement establishing a new motor vehicle dealer, it

is required to give written notice of its intention to each dealer of the same line make in the RMA
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of the proposed new dealer. MCL 445.1576(2)." The existing dealer of the same line-make may
then challenge the proposed establishment by filing a declaratory judgment action in Circuit
Court to determine whether “good cause™ exists for the proposed additional vehicle line. MCL
445.1576(3). Upon the filing of the declaratory judgment action, Section 445.1576(3) imposes
an automatic stay of the proposed establishment pending the resolution of the lawsuit, and
perhaps longer if the manufacturer is unable to demonstrate “good cause” under the Dealer Act
for the establishment.

“Relevant market area” (“RMA™) is defined in the Dealer Act. When the Dealer Act was
first passed in 1981, the term “relevant market area” was defined, for counties with populations
of over 25,000, as the area within six miles of the intended site of the proposed dealer, with the
distance determined by measuring “the most direct street or highway route from the intended
site”. 1981 PA 118, Sec. 6(a}b). Two years later, in 1983, the Act was amended, /nfer alia, to
change the definition of “relevant market area” to a six-mile radius from the intended site of the
proposed dealer for counties with populations over 25,000. 1983 PA 188, Sec. 6(a), codified as
MCL 445.1566(1)(2). That definition remained in effect for 27 years, until the 2010
Amendments to the Act changed, among other things, the definition of RMA. Under the 2010
Amendment, “relevant market area” is defined, for counties with a population over 150,000
(Washtenaw, the county at issue, has a population of over 150,000}, as the area within a nine-

mile radius of the proposed dealer’s location. 2010 PA 139, Sec. 6a, codified at MCL

"MCL 445.1576(2) provides, “[bJefore a manufacturer or distributor enters into a dealer
agreement establishing or relocating a new motor vehicle dealer within a relevant market area
where the same line is represented, the manufacturer or distributor shall give written notice to
each new motor vehicle dealer of the same line make in the relevant market area of its intention
to establish an additional dealer or to relocate an existing dealer within that relevant market

area.”
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445.1566(1)(a).> The Act was “ordered to take immediate effect “and has an effective date of
August 4, 2010, 2010 PA 139, It is undisputed that LaFontaine is located more than six miles,
but less than nine miles, from the IHS location in Ann Arbor where Chrysler Group propeses to
add the Dodge vehicle line,

B. The LaFontaine Dodge Agreement.

Chrysler Group and LaFontaine are parties to a Chrysler Sales and Service Agreement, a
Jeep Sale and Service Agreement and a Dodge Sales and Service Agreement, ail of which were
effective as of September 24, 2007. (Collectively “LaFontaine Dealer Agreements”). Each of
the LaFontaine Dealer Agreements contains essentially identical provisions. (A copy of the

LaFontaine Dodge Agreement is attached at AA 48a-51a.)°

Chrysler Group granted LaFontaine, in the LaFontaine Dodge Agreement, the “non-

exclusive right” to purchase Dodge vehicles from Chrysler Group and display and resell them at
retail from LaFontaine’s location and facility at 900 W. Michigan Avenue in Saline.
(LaFontaine Dodge Agreement, 94, AA 49a) The LaFontaine Dodge Agreement obligates
LaFontaine to actively and effectively sell and promote the retail sale of Dodge vehicles in its

“Sales Locality”, which is defined as the “area designated in writing to [LaFontaine] by

* Specifically, prior to, the 2010 amendment, MCL 445.1566(1)(a) provided, in pertinent

part: “*Relevant market area’ means: (a) For a proposed new motor vehicle dealer or a new

motor vehicle dealer who plans to relocate his or her place of business in a county having a
population which is greater than 25,000, the area within a radius of 6 miles of the intended site of
the proposed relocated dealer....” 1993 PA 188, Sec. 6(a). It now reads: ‘““Relevant market
area’ means 1 of the following: (a) In a county that has a population of more than 150,000, the
area within a radius of' 9 miles of the site of the intended place of business of a proposed new
vehicle dealer or the intended place of business of a new vehicle dealer that plans to relocate its
place of business. (b) In a county that has a population of 150,000 or fewer, the area within a
radius of 15 miles of the site of the intended place of business of a proposed new vehicle
dealer....” 2010 PA 139, Sec. 6(a), codified as MCL 445.1566(1)(a).

* Because Chrysler Group is seeking to establish only the Dodge vehicle line at HIS
(which already sells and services the Chrysler and Jeep lines), the LaFontaine Dodge Agreement
is the only relevant agreement among the LaFontaine Dealer Agreements.
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[Chrysler Group] from time to time as the territory of [its] responsibility for the sale of [Dodge
vehicles, parts and accessories].” (Jd.) The LaFontaine Dodge Agreement provides that “said
Sales Locality may be shared with other [Chrysler Group] dealers of the same line-make as
[Chrysler Group] determines to be appropriate.” (Id.)

C. The LOI Agreement.

IHS is an existing dealer that sells and services Chrysler and Jeep vehicles from its
approved location and facility in Ann Arbor. IHS desires to add the Dodge line to its facility so
that it, like LaFontaine, can sell the Chrysler, Jeep, and Dodge lines. To this end, Chrysler
Group and THS entered into an “LOI [Letter of Intent] To Add Vehicle Line” (the “LOT”) as of
February 2, 2010 (attached as AA 61a-64a.). In the LOI, THS offered to enter into a Dodge Sales
and Service Agreement with Chrysler Group authorizing IHS to sell and service Dodge vehicles
at [HS’s existing [ocation and facility at 2060 West Stadium Boulevard in Ann Arbor (the "‘IHS
Location™). Chrysler Group accepted IHS’s offer subject to its timely performance of the LOI’s
requirements.

[HS agreed to a number of specific terms relating to the display, sales and service of
Dodge vehicles, including the expansion and renovation of the existing [HS Chrysler and Jeep
dealership facility to accommodate the Dodge vehicle fine and satisfaction of Chrysler Group’s
financial requirements. The LOI also contains detailed facility requirements, including square
footage for the land area, buildings, showroom and service department, and obligated THS to
begin construction within 90 days of Chrysler Group’s approval of the plans and specifications.
(Id, 19 3-4, AA 62a.) It is undisputed that as of February 2, 2010, when the L.OI was signed,
there were no existing Dodge dealers within a six-mile radius of the proposed IHS Location. It is

also undisputed that LaFontaine is within a nine-mile radius of the proposed IHS Location. After




DYKEMA GOSSETT»A PROFESSIONAL LIMTED L IABILITY COMPANY =400 RENAISSANCE CENTER=DETROIT. MICHIGAN 48243

signing the LOIL, THS began to perform under the requirements of the LOL (July 27, 2011

Transcript, p. 20, AA 145a.)
D. Complaint and Grant of Summary Disposition.

On December 9, 2010, after the 2010 Amendment was enacted, LaFontaine filed a
Complaint (later Amended) against Chrysler Group and [HS under the Dealer Act seeking
declaratory and equitable relief prohibiting Chrysler Group from establishing the Dodge vehicle
line at the IHS location. (First Amended Complaint, AA 18a-28a.) LaFontaine alleged, infer
alia, that it had standing to sue because it was located within the nine-mile RMA enacted by the
2010 Amendment and was therefore entitled under Section 445.1576(3) of the Dealer Act to “a
determination by the [circuit court] of whether good cause exists for the action proposed or taken
by Chrysler Group.” (/d., Y 13, see also 97, 9, AA 19a-20a.)

Chrysler Group moved for summary disposition under MCR 2.116(C)(8) and (10) based
on LaFontaine’s lack of standing under the six-mile RMA in effect at the time Chryster Group
and LaFontaine entered into the LaFontaine Dodge Agreement, and Chrysler Group and THS
entered into the LOL Chrysler Group argued that the nine-mile RMA created by the 2010
Amendment could not be applied retroactively to Chrysler Group’s (i) September 24, 2007
LaFontaine Dodge Agreement or (ii) February 2, 2010 LOI with IHS, without impermissibly
depriving Chrysler Group of its rights under each of those pre-existing contracts and the law in
effect at the time those contracts were executed. (Chrysler Group’s Motion for Summary

Disposition.)* THS also moved for summary disposition. LaFontaine opposed these dispositive

* The Court of Appeals’ statement that Chrysler Group argued in the Circuit Court that
the “LOI constituted a ‘dealer agreement’ that was effectuated before the 2010 statutory
amendment....” (Court of Appeals Opinion, p. 3, AA 185a) is incorrect. Chrysler Group has
never argued that the LOI constitutes a “dealer agreement™, rather, it has always argued that the
L.O1 is not a “dealer agreement”, but an independent contract that precedes a dealer agreement.




DYKEMA GOSSETTsA FROFESSIONAL LIMITED LIABILITY COMPANY+400 RENAISSANCE CENTERsDETROTT. MICHHIGAN 48243

motions arguing, infer alia, that the LOl was not a dealer agreement, but instead merely a
“preliminary agreement”, therefore, the 2010 Amendment enlarging the RMA was not being
applied retroactively because no dealer agreement between Chrysler Group and IHS was in
effect prior to the effective date of the 2010 Amendment. (Plaintiff’s Opposition to Defendants’
Motions,) Chrysler filed a reply brief. (Chrysler Group’s Reply Brief in Support of its Motion
for Summary Disposition.)

The Circuit Court granted defendants’ motions. The court ruled that “the [2010
Amendment] should apply prospectively only” emphasizing that “generally, statutory
amendments are presumed to operate prospectively.” (Circuit Court Opinion, p. 6, AA 156a.)
The Circuit Court also found that the language used by the Legislature in the 2010 Amendment
did not provide for retroactive application, relying on the Legislature’s setting of a “future,
immediate effective date of August 4, 2010 and Jomission of| any reference to retroactivity of
the 2010 amendments”. (/d., p. 7, AA 157a) The Circuit Court underscored that “established
law holds that ‘providing a specific, future effective date and omitting any reference to
retroactivity’ supports a conclusion that a statute should be applied prospectively only.” (/d.,
quoting White v General Motors Corp, 431 Mich 387, 398-99; 429 NW2d 576 (1988) and citing
Brewer v AD Transp Exp Inc, 486 Mich 50; 782 NW2d 475 (2010)). The Circuit Court
concluded, ““for the reasons set forth in Defendants’ Brief, on the record, and in the Court’s

Order, Defendants’ Motion for Summary Disposition 1s GRANTED, and plaintiff’s complaint is

DISMISSED.” (Id)°

* The Circuit Court also found that the LOI is “the operative dealer agreement™ and based
on that, the 2010 Amendment is not applicable because the LOI was signed before the 2010
Amendment was enacted. (Circuit Court Opinion, p. 6, AA 156a.)
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LaFontaine moved for reconsideration, which was denied, (October 28, 2011 Order

Denying Motion for Reconsideration, AA 180a-182a.)

E. Court of Appeals’ Opinion.

LaFontaine appealed. The Court of Appeals (Judges Borello, Fitzgerald and Owens), in
a published decision, reversed the grant of summary disposition in favor of Chrysler Group and

THS and remanded the case to the Circuit Court for further proceedings. The Court of Appeals

devoted one sentence to the retroactive application issue:

Because [LaFontaine] does not argue for retroactive application of fthe 2010
Amendment], the central issue in this case i1s whether the LOI is a ‘dealer
agreement’ under the MDA, If the LOI is a binding dealer agreement, then the
six-mile radius applies and plaintiff lacks standing under MCL 445.1576(3)
because the LOI was signed prior to the effective date of [the 2010 Amendment].
However, if the LOI is not a dealer agreement then the nine-mile radius applies
and plaintiff has standing under MCL 445.1576(3) because any dealer agreement
between Chrysler and [HS will necessarily be executed after the effective date of
the amendment. (Court of Appeals Opinion, p. 5, AA 187a.) (Emphasis added.)

The Court of Appeals then ruled that because the LOIT “does not purport to establish the
legal rights and obligations regarding the sale of new motor vehicles and accessories™ it is not a
“dealer agreement” as defined by the Dealer Act,® and therefore concluded that “any future
dealer agreement between Chrysler and [THS] will necessarily be executed after 2010 PA 139
took effect; thus, [LaFontaine] is located within the ‘relevant market area’ and plaintiff can
maintain an action under MCL 445.1576(3) to determine whether good cause exists to establish

the proposed Dodge vehicle line at IHS.” (Id., p. 6, AA 188a.)

S Dealer agreement is defined in the Act as “an agreement or contract in writing between
a distributor and a new motor vehicle dealer, between a manufacturer and a distributor or a new
motor vehicle dealer, or between an importer and a distributor or a new motor vehicle dealer, that
purports to establish the legal rights and obligations of the parties to the agreement or contract
and under which the dealer purchases and resells new motor vehicles and conducts service

operations....” MCL 445.1562(3).
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Chrysler Group and IHS filed motions for reconsideration arguing that the Court of
Appeals had missed the point of their primary arguments regarding impermissible retroactive
application of the 2010 Amendment. The Court denied these motions in a one-line order. (Jan.
11, 2013 Order of Court of Appeals, AA 191a).

After the Court of Appeals issued its decision, the United States Court of Appeals for the
Sixth Circuit (Judges McKeague, Siler, and Sutton) issued a published opinion holding that,
under Michigan law, the 2010 Amendment cannot be applied retroactively to deprive a
manufacturer of the vested right under a pre-existing dealer agreement to establish a like-line
dealer wherever the manufacturer deemed appropriate, provided that the manufacturer complied
with the six-mile RMA in effect at the time the dealer agreement was signed. Kia Motors
America, Inc v Glassman Oldsmobile Saab Hyundai, Inc, 706 F3d 733 (CA 6, 2013). In
affirming the federal district court’s grant of judgment on the pleadings, the Sixth Circuit
accepted the same arguments that Chrysler Group and [HS made in this case.

F. This Court Grants Leave to Appeal

Both Chrysler Group and IHS filed applications for leave to appeal to this Court.” On
October 2, 2013 the Court granted both applications and directed the parties t;:) address “whether
the Court of Appeals erred in holding that the 2010 PA 139 definition of ‘relevant market area’,
MCL 445.1566(1)(a), applied to enable the plaintiff to challenge the future dealer agreement
between the defendants under MCL 445.1576(3). Compare Kia Motors America, Inc. v

Glassman Oldsmobile Saab Hyundai, Inc., 706 F3d 733, 735(CA 6, 2013).”

" The IHS Application was given Docket No. 146724,
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SUMMARY OF ARGUMENT

The law of this state is clear — statutes are presumed to operate only prospectively unless
a contrary intent is clearly manifested, and this principle is especially true “if retroactive
application of a statute would impair vested rights, create a new obligation and impose a new
duty, or attach a disability with respect to past transactions.” Frank W Lynch & Co v Flex
Technologies, Inc, 463 Mich 578, 583; 624 NW2d 180 (2001). This longstanding legal principle
was confirmed as recently as 2012 when this Court reiterated that the presumption in favor of
prospective application is “especially true when giviﬁg a statute retroactive operation will ..,
create a new Hability in connection with a past transaction, or invalidate a defense which was
good when the statute was passed.” Johnson v Pastoriza, 491 Mich 417, 429-30; 818 NW2d 279
(2012) (cites omitted).

Chrysler Group had the indisputable right—well before the enactment of the 2010
Amendment—to establish the Dodge vehicle line at the IHS Location, and LaFontaine had no
right to sue Chrysler Group under the Dealer Act to seek to enjoin the proposed establishment.
Chrysler Group’s right was 1) expressly agreed to by LaFontaine in the non-exclusive
LaFontaine Dealer Agreement signed by LaFontaine in 2007, which permits Chrysler Group to
establish additional Dodge dealers wherever it deems appropriate, and 2) explicitly permitted
under the six-mile RMA in effect when the LaFontaine Dodge Agreement was signed. This was
the bargain that Chrysler Group and LaFontaine agreed to, This was the state of the law at the
time the LaFontaine Dealer Agreement was entered, and at the time Chrysler Group and THS
entered into the LOI.

It was only after the 2010 Amendment was enacted, enlarging the RMA to a nine-mile
radius, that LaFontaine claimed the right under the Dealer Act to sue to stop the proposed

addition of the Dodge vehicle line at the IHS Location. In other words, LaFontaine sought to

10
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take advantage of the 2010 Amendment to expand the territorial protections beyond the rights
provided in its contract with Chrysler Group and beyond the law in effect at the time that
contract was executed. By permitting LaFontaine to take advantage of the nine-mile RMA,
enacted almost three years after the LaFontaine Dodge Dealer Agreement was signed, the Court
of Appeals engaged in a classic case of impermissible retroactive application. The Court of
Appeals created a legal right for LaFontaine that did not exist before the 2010 Amendment;
contravened the vested legal rights of Chrysler Group and IHS under contracts that pre-existed
the 2010 Amendment and the six-mile RMA in effect at the time those contracts were entered
into; and imposed new and substantive obligations on Chrysler Group that it did not have prior to
the 2010 Amendment. This substantial departure from well-settled law was error and this Court
should reverse,
ARGUMENT

L. STANDARD OF REVIEW

This Court reviews the Court of Appeals’ ruling de rovo, as that is the standard of review
for both rulings on motions for summary disposition and issues of statutory interpretation. See,
eg, Washington v Sinai Hosp of Greater Detroil, 478 Mich 412, 417; 733 NW2d 755 (2007);
DaimlerChrysier Corp v G Tech Professional Staffing, Inc, 260 Mich App 183, 184-85; 678
NW2d 647 (2003); Maiden v Rozwood, 461 Mich 109, 118; 597 NW2d 817 (]999).
IL THE COURT OF APPEALS ERRED WHEN IT FAILED TO FOLLOW WELL-

SETTLED MICHIGAN LAW GOVERNING THE IMPERMISSIBLE
RETROACTIVE APPLICATION OF A STATUTORY AMENDMENT.

Michigan law is well-settled that statutes and amendments to statutes are presumed to
operate only in a prospective manner absent a clearly manifested contrary intent by the
Legislature. Johnson, 421 Mich at 429; Lynch, 463 Mich at 583; Brewer, 486 Mich at 56, Selk v

Detroit Plastic Prods, 419 Mich 1, 9; 345 NW2d 184 (1984). As aptly put by the United States

I
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Supreme Court, the presumption against retroactive application is “deeply rooted in our
jurisprudence, and embodies a legal doctrine centuries older than our Republic.” Landgraf v USI
Film Prods, 511 US 244, 264; 114 S Ct 2d 1522; 128 L Ed 2d 229 (1994). This rule is based on
the fundamental concept that “settled expectations should not be lightly disrupted.” Id, 511 US
at 265. This Court underscored its agreement with this long-standing principle in relying on and
quoting from Landgraf in its seminal Lynch decision regarding the impermissible retroactive
application of a statute: “a requirement that the Legislature make its intention clear ‘helps ensure
that [the Legislature] itself has determined that the benefits of retroactivity outweigh the
potential for disruption or unfairness.”” 463 Mich at 587, quoting Landgraf, 511 US at 268. An
impermissible retrospective law is one that “takes away or impairs vested rights acquired under
existing laws, or creates a new obligation and imposes a new duty, or attaches a new disability
with respect to transactions or considerations already past,” Hughes v Judges Retirement Bd,
407 Mich 75, 85; 282 NW2d 160 (1969). This protection is especially important “when a new
statutory provision affects contractual rights, an area ‘in which predictability and stability are of
prime importance.”” Lynch, 463 Mich at 587, quoting Landgraf, 511 US at 271.

With this presumption in favor of prospective application as a starting point, this Court
has developed certain factors that should be considered when addressing the issue of retroactive
application: (1) whether there is specific language in the new act or amendment providing for
retrospective or prospective application; (2) a statute is not regarded as operating retroactively
solely because it relates to an anfecedent event; (3) whether retroactive application will take
away or impair vested rights acquired under existing laws; create a new obligation and impose a
new duty; or attach a new disability with respect to transactions or considerations already past,

and; (4) whether a statute can be classified as a remedial or procedural act, in which case there

12




DYKEMA GOSSETT=A PROFESSIONAL LIMITED LIABILITY COMPANY#100 RENAISS ANCE CENTERsISFIROIT, MICHIGAN 45243

may be an exception to the presumption against retroactivity. In re Certified Questions from the
United States Court of Appeals for the Sixth Circuit, 416 Mich 558, 570-71; 331 NW2d 456
(1982). The facts of each case dictate what factors should be considered, and not all factors
apply in every case.

The application of these factors to this case demonstrate that the correctness of the Circuit
Court’s ruling that the 2010 Amendment may be applied only in a prospective manner; not in the
erroneousl retrospective manner applied by the Court of Appeals, that provides LaFontaine with a
new substantive right to file suit under the nine-mile RMA enacted in the 2010 Amendment — a
right that did not exist when Chrysler Group and LaFontaine entered into their Dodge Dealer
Agreement, or when Chrysler Group and IHS entered into the LOL LaFontaine lacks standing to

challenge the proposed expansion, and the case was properly dismissed.

A, The Language of the 2010 Amendment Does Not Provide for Retroactive
Application.

There is no language in the 2010 Amendment manifesting a legislative intent to have the
2010 Amendment applied retroactively. To the contrary, the Legislature explicitly provided that
the enactment was “to become effective immediately” and therefore established a future effective
date of August 4, 2010. “Providing a specific, future effective date and omitting any reference to
retroactivity supports a conclusion that a statute should be applied prospectively only.” Johnson,
491 Mich at 432; citing Brewer, 486 Mich at 56 (finding that an amendment passed and made
effective on a certain date was a “specific future effective date”, demonstrating that it should be
applied only in a prospective manner); Pohutski v City of Allen Park, 465 Mich 675, 698; 641
NW2d 219 (2002) (a law that provided that it was to take “immediate effect” did not contain any
language indicating that it was meant to apply retroactively); Lynch (finding the Sales

Representative Commissions Act could not be applied retroactively where there was no express
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language regarding retroactivity, thus indicating the Legislature intended the statute to apply
only in a prospective manner). In sum, the 2010 Amendment “contains no language suggesting
that this new standard applies to antecedent events or injuries.” Brewer, 486 Mich at 56,

This absence of any language evidencing an intent to have the 2010 Amendment apply
retroactively speaks volumes. As this Court has repeatedly stated, the Legislature “has shown on
several occasions that it knows how to make clear its intention that a statute apply retroactively.”
Id, see also Lynch, 463 Mich at 584. Therefore, where — as here — the Legislature has not done
so, it is understood to have intended only prospective application. The Legislature had the power
to make the 2010 Amendment immediately effective or give it retroactive effect. 1t chose the
former, not the latter, This alone should end the analysis, but there is more. When the
Legislature revised different portions of the Dealer Act in 1988, it expressly provided that those
amendments would “apply to agreements in existence on the effective date of this section and to
agreements entered into or renewed after the effective date of this section.” 1998 PA 456,
codified at MCL 445.1582a. And another provision enacted as part of the 2010 Amendments to
the Act (relating to dealers who also sell competing vehicle lines) specifically provides that it
applies “if a new motor vehicle dealer is a party to a dealer agreement on the effective date of the
amendatory act that added this subdivision.” 2010 PA 141, codified at MCL 445.1574(1)(x). It
is also significant that other provisions of the Act expressly provide that they apply to pre-
existing contracts and trump any language contained therein, namely, MCL 445.1567(1),
445.1567(2), 445.1568, 445.1570, all governing the termination of dealer agreements, and all of

which begin with the preface “notwithstanding any agreement,...” Thus, the Legislature knows

® These amendments addressed vehicle allocation, limited the dealer’s obligation to
purchase special tools from a manufacturer, prohibited the requirement that a dealer participate
in rebate programs, and generally required approval by the manufacturer of a dealer’s proposed
changes in executive management absent special circumstances, 1998 PA 456.

14




DYKEMA GOSSETT»A PROFESSIONAL LIMITED LIABILITY COMPANY=4t RENAISSANCE CENTER«DETROM, MiHIGAN 45243

how to make statutes or statutory amendments — including provisions of, and amendments to,
this very Act — retroactive when it desires to do so.

All of the above should eliminate any argument that the Legislature intended retroactive
application the 2010 Amendment. Without such a clear intention, the amendment may only be
applied prospectively and the Court of Appeals should be reversed.

B. The Court of Appeals’ Retroactive Application Impairs Chrysler Group’s

Rights and Duties Under Pre-Existing Agreements and the Law In Effect At
The Time They Were Executed.

The presumption in favor of prospective application of a statutory amendment applies
with particular force—and retroactive application is therefore especially inappropriate—where
refroactive application would impair vested rights, or creaie new obligations and impose new
duties. Lynch, 463 Mich at 584; In re Certified Questions 416 Mich at 571. In addition, the
presumption “is especially true when giving a statute retroactive operation will.. .create a new
Hability in connection with a past transaction or invalidate a defense which was good when the
statute was passed.” Johnson, 491 Mich at 429 (cites omitted). And this Court has emphasized
that the predictability and stability embodied in the presumption of prospective application is of
“prime importance” when contract rights are at issue. Lynch, 463 Mich at 587; see also Hansen-
Snyder Co v General Motors Corp, 371 Mich 480, 484; 124 NW2d 286 (1963) (prospective only
application is “especially true when giving a statute retroactive operation will interfere with an
existing contract....”).

Thus, the third factor in the fn re Certified Questions regarding the deprivation of vested
rights under a pre-existing contract is particularly important here, and provides a perfect lens
through which to view the Court of Appeals’ error. The Court of Appeals’ opinion, if not
reversed, will: 1) deprive Chrysler Group of the vested right to establish the Dodge line at the

THS location, which Chrysler acquired under the LaFontaine Dodge Agreement and the six-mile
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RMA in effect at the time the LaFontaine Dodge Agreement was signed; 2) deprive both
Chrysler Group and 1HS of their vested rights to enter into a Dodge dealer agreement subject to
[HS’s performance of the terms of the LOI; 3) impose new liabilities on Chrysler Group in
connection with two past transactions (the Dodge Dealer Agreement and the LOI) in that
Chrysler Group will only be allowed to proceed with the establishment of the Dodge line at the
IHS Location if it is able to meet the demanding “good cause” standard after expensive and time-
consuming litigation; and 4) confers a new and substantive right on LaFontaine by granting it the
right to seek to block the establishment of the Dodge vehicle line at THS, a right that LaFontaine
does not have under the LaFontaine Dodge Agreement and did not have under the six-mile RMA
in effect at the time the LaFontaine Dodge Agreement was signed.

Put another way, as of the date Chrysler Group and LaFontaine entered into the
LaFontaine Dodge Agreement in September 2007, Chrysler Group had the contractual right to
add Dodge dealerships where it deemed appropriate, subject only to the six-mile RMA provision
of the Dealer Act then in effect. Accordingly, because LaFontaine was located outside of the
six-mile RMA, Chrysler Group had the right under its contract with LaFontaine to add the Dodge
vehicle line at the IHS location without providing notice to LaFontaine and without the fear of a
lawsuit by LaFontaine seeking to block that addition. Chrysler Group and THS proceeded with
that understanding. Chrysler’s valuable contract right is severely limited, if not altogether
destroyed, by the retroactive application of the nine-mile RMA created by the 2010 Amendment.

Nowhere in its Opinion did the Court of Appeals indicate that it considered the
retroactive application analysis factors identified by this Couwrt, particularly Chrysler Group’s
loss of valuable, bargained-for rights under pre-existing contracts. Nor did the Court of Appeals

appreciate that its decision resulted in the very type of retroactive application of a statute that this
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Court has consistently held to be improper. In contrast, the Sixth Circuit in Kia Motors did
understand the unfair prejudice that would be inflicted on manufacturers like Chrysler Group if
the nine-mile RMA enacted in the 2010 Amendment was applied retroactively to pre-existing
dealer agreements. In that case, Kia Motors entered into a dealer agreement with Glassman
Oldsmobile Saab Hyundai (“Glassman™) in 1998, which granted a non-exclusive right to
Glassman to sell Kia vehicles. In 1998, when the dealer agreement between Kia and Glassman
was executed, the Dealer Act defined the RMA as a six-mile radius. In August 2010, Kia
informed Glassman of its intention to establish a new dealership within nine miles (but not
within six miles) of Glassman’s dealership and Glassman objected based on the 2010
Amendment. Kia brought suit in the United States District Court for the Eastern District of
Michigan seeking a declaratory judgment that the 2010 Amendment could not be applied
retroactively to allow Glassman to protest the expansion. The parties filed cross motions for
summary judgment and the district court granted Kia’s motion and denied Glassman’s. The
district court held, infer alia, that the 2010 Amendment could not be applied retroactively to
adversely affect rights under a pre-existing dealer agreement. The court also noted there was no
manifestation of legislative intent to have the 2010 Amendment apply retroactively.

Glassman appealed and the Sixth Circuit affirmed, citing Lynch and Brewer and
emphasizing that there is “no clear legisiative intent that the [2010] Amendment should be
applied retroactively.” 706 F3d at 740. The court rejected the same erroneous argument made in
this case by LaFontaine and which the Court of Appeals found persuasive — that retroactivity was
not an issue because the additional Dodge dealer would ultimately be established after the 2010
Amendment went into effect and therefore the 2010 Amendment would be applied only in a

prospective manner. The Sixth Circuit correctly held that this argument “ignores the fact that the
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Amendment affects [the manufacturer’s] rights under a contract that predates the
Amendment....” Id  And the Sixth Circuit correctly emphasized that “to require [the
manufacturer] to comply with the 2010 Amendment would clearly require us to apply the
Amendment retroactively because it would take away [the manufacturer’s] previously
unrestricted contractual right to establish a new dealer more than 6 miles from [the existing like-
line dealer].” Id. at 740-41, Retroactivity is the critical and dispositive issue both in Kia Motors
and the current case. It should have been addressed by the Court of Appeals, and once the issue
is addressed, prevailing Michigan law dictates the dismissal of LaFontaine’s claims.’

Chrysler Group and LaFontaine--—just like the manufacturer and dealer in Kia Motors—
entered into a dealer agreement before the effective date of the 2010 Amendment. In both cases
these dealer agreements were specifically non-exclusive. It was uncontested in Kiag AMotors, and
is uncontested here, that as of the effective date of these pre-existing dealer agreements, the
RMA was defined as a six-mile radius and both the protesting dealer in Kia Mofors and
LaFontaine are located outside of this RMA. And just like in Kia Motors, Chrysler Group’s
contractual and statutory right to establish additional dealers located outside of the six-mile
RMA will be severely limited, if not eliminated altogether, if the nine-mile RMA is applied

retroactively to the pre-existing dealer agreements.

? The Sixth Circuit also correctly noted in Kig Motors that “it is a generally accepted rule
of construction that ‘changes in the law subsequent to the execution of a contract are not deemed
to become part of [the] agreement unless its language clearly indicates such to have been [the]
intention of [the]| parties.”” 706 F3d. at 738, quoting 11 Richard A. Lord, Williston on Contracts
§ 30:23 (4™ ed 1990). The court found no indication in the parties’ dealer agrecment that they
intended to incorporate future changes in the law. Similarly, there is no language in the
LaFontaine Dodge Agreement that evidences an intent by the parties to incorporate future
changes in the Dealer Act, such as the enlargement of the RMA from six to nine miles enacted
by the 2010 Amendment, into the Agreement.

18
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The Sixth Circuit’s opinion in Dale Baker Oldsmobile v Fiat Motors, 794 F2d 213 (CA 6,
1986} is also instructive, in that it too addressed the issue of retroactive application of a provision
of the Dealer Act. There, the dealer and Fiat entered into a dealer agreement in 1980. At that
time, MCL 445.521, ef seq. governed the termination of dealer agreements (the “1978 Act”). In
1981, the Legislature replaced the 1978 Act with the current Dealer Act, MCL 445.1561, ef seq.,
(the “1981 Act™). The 1981 Act provided for substantially more compensation to dealers upon
termination of their dealer agreements, In 1983, Fiat notified the plaintiff dealer of the
termination of its agreement, The dealer sued for wrongful termination under the 1981 Act, and
Fiat moved to dismiss on the grounds that the 1981 Act did not apply to contracts executed prior
to that Act’s effective date. The district court granted the motion to dismiss, and the Sixth
Circuit affirmed, ruling that there was “no doubt that application of [the 1981 Act] would impose
substantial new duties on [Fiat] as well as giving [the dealer] substantive rights, neither of which
existed by law or contract.” 794 F2d at 219.

Like the Kia Motors court, the Dale Baker court rejected the argument accepted by the
Court of Appeals here, that is, that the manufacturer had no vested rights that were impaired by
the 1981 Act because the intended action (there, the termination; here, the dealer expansion)
would not occur until after the effective date of the Act or amendment at issue, stating this
argument “ignores the fact that defendant acquired contract rights at the time the parties entered
the dealer agreement.” Id. at 220, citing fn re Certified Questions, 416 Mich at 573 (emphasis in
original), The Dale Baker court concluded that the 1981 Act’s termination provisions fell within
this Court’s rule that “retrospective application of a law is improper where the law ‘creates a new
obligation and imposes a new duty, or attaches a new disability with respect to transactions or

considerations already past.”” 794 F2d at 220, quoting In re Certified Questions at 571. See also
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Joe Dwyer, Inc v Jaguar Cars, Inc, 167 Mich App 672; 423 NW2d 311 (1988) (following Dale
Baker).m

These decisions are consistent with those rendered by courts in other jurisdictions when
faced with issues regarding the retroactive application of amendments to motor vehicle dealer
acts. In virtually every case in which courts have been asked to determine whether amendments
to state motor vehicle dealer laws can be applied retroactively, the courts have held that such
amendments only apply prospectively.  (See cases cited in Alliance of Automobile
Manufacturer’s Amicus Curiae Brief Supporting Leave to Appeal, pp. 10-11,) The Seventh
Circuit reached this conclusion in considering whether an amendment enlarging the anti-

encroachment RMA under the Illinois Motor Vehicle Franchise Act applied to a pre-existing

" The Eaton County Circuit Court has also held that the 2010 Amendment cannot apply
refroactively to a pre-existing dealer agreement. Champion Chrysler Jeep Dodge, LLC v
Chrysier Group, LLC, unpublished decision of the Eaton County Circuit Court, issued April 24,
2012 (Docket No. 10-1729-CZ) (attached as Exhibit A), The relevant facts of Champion are
indistinguishable from those here and in Kig Motors: the plaintiff-dealer filed suit against
Chrysler Group when it attempted to establish a like-line dealer at a site located outside the six-
mile radius but within nine miles of plaintiff’s location. Chrysler Group moved for summary
disposition on the grounds that plaintiff lacked standing because the 2010 Amendment could not
be applied retroactively, The court granted Chrysler Group’s motion stating, “At the time the
2007 dealer agreement [with Champion] was entered into, the only limitation on Defendant’s
contractual right to establish additional dealerships was the six-mile RMA provided by the
Dealer Act. To apply the 2010 Amendment to the 2007 dealer agreement between the parties
would effectively give the parties new rights and duties that they had not bargained for. As
stated in Kia [district court opinion], ‘general precepts of contract law, however, indicate that
courts should not, absent clear language and evidence of the intent of the parties, find that a
contract incorporates future changes to the law. Rather, contracts are generally assumed to
incorporate only law existing at the time the contract is made.”” (Champion Opinion, p. 4),
quoting Kia Motors America, Inc v Glassman Oldsmobile Saab Hyundai, Inc., unpublished
decision of ED Mich, issued Jan. 23, 2012 (Docket No. 11-12090) (attached as Exhibit B).

The Court of Appeals granted plaintiff’s delayed application for leave to appeal in that
case, but then held the appeal in abeyance pending this Court’s decision here. (October 31, 2013
Order of Court of Appeals in Case No. 312981.) Another case involving the same fact pattern,
Cueter Chrysler Jeep Dodge, LLC v Chrysler Group, LLC, is pending in Washtenaw County
Circuit Court (Case No. 10-1375-CZ),
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contract between a manufacturer and dealer. In affirming the district court’s dismissal of the
dealer’s complaint, the Seventh Circuit held that the Illinois amendment to the RMA could not
be applied retroactively to divest the manufacturer’s rights under its pre-existing dealer
agreement to add dealers. Ace Cycle World, Inc v Am Honda Motor Co, Inc, 788 F2d 1225 (CA
7, 1986). See also Easigate Ford, Inc v Ford Motor Co, unpublished opinion of Ohio Court of
Appeals dated November 13, 1997, Docket No. 97APE05-670 (attached as Exhibit C); holding
that a similar Ohio law provision regarding dealer challenges to expansion may only be applied
prospectively; Fireside Chrysler-Plymouth Mazda, Inc v Chrysler Corp, 129 1l App 3d 575,
580; 472 NE2d 861 (1984) (“the only way Fireside would have standing under the [Illinois
Motor Vehicle Franchise] Act to prevent a competing dealership from being established in
Buffalo Grove is if this court were to retroactively apply the 1983 amendment, which defines
‘relevant market area’ so as to broaden the scope of plaintiff’s agreed on sales locality. Because
such application would impair the vested contractual rights of the parties we decline to do— $07);
Baker Chrysler-Jeep Dodge, Inc v Chrysler Group, LLC, unpublished decision of New Jersey
Motor Vehicle Franchise Comm’n, issued June 28, 2013 (attached as Exhibit D) (because
Chrysler “established its intent to establish a franchise [by signing an LOI] prior to the May 4,
2011 amendments [expanding the ‘relevant market area’ from 8 to 14 miles] by taking various
protective actions — over an extended period of time — to comply with the statute as it was then in
effect, during the time period preceding the effective date of the amendment...Petitioner cannot
retroactively avail itself of any statutory changes as contained in the amended statute in an effort
to prohibit the establishment of the new franchise.”)

This approach makes commercial sense. Manufacturers (and, frankly, dealers) require

consistency and predictability. They need to know that the law in place when they embark on a
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dealer expansion will remain in place during the relevant time period. Under the Court of
Appeals’ opinion, a manufacturer could enter into an LOI with a new dealer located outside the
RMA of an existing dealer as the RMA was defined at the time the L.OI was signed. That
prospective new dealer could expand significant amounts of money and energy preparing for the
expansion and beginning the project but if, the day before a dealer agreement is signed with the
manufacturer, the legislature revised the RMA to now include the area in which the proposed
new dealer is located, everything would grind to a halt. The prior dealer could file a protest, and
the court would need to find good cause for the expansion. Manufacturers and dealers will likely
not be willing to sign L.Ols, or expend money and energy to act in accordance with an LOI,
under these circumstances, with such uncertainty as to what law will apply at the end of the day
and the possibility that their money and effort will have been wasted.

In sum, it is the existing LaFontaine Dodge Agreement between Chrysler Group and
LaFontaine that grants a non-exclusive right to LaFontaine to purchase and sell Dodge vehicles
and which expressly reserves to Chrysler Group the right to establish additional Dodge dealers
“as [Chrysler Group] determines to be appropriate.” Chrysler Group’s unrestricted contractual
right to establish additional Dodge dealers in LaFontaine’s vicinity was limited only by the six-
mile RMA law in effect in 2007 when Chrysler Group and lL.aFontaine entered into the Dodge
Agreement. Thus, Chrysler entered into the LOI with IHS, which was appropriate under both the
law and the contract in place at the time. The retroactive application of the nine-mile RMA
enacted by the 2010 Amendment would clearly alter key aspects of the bargain between Chrysler
Group and LaFontaine, and the bargain between Chrysler Group and THS; grant new rights to

LaFontaine; and impose new obligations on Chrysler Group. The Court of Appeals should be

reversed,
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C. The Statutory Amendment Cannot Be Classified as Remedial or Procedural.

There is an exception for the presumption against retroactivity when the amendment can
be classified as remedial or procedural. “[S]tatutes which operate in furtherance of a remedy or
mode of procedure and which neither create new rights nor destroy, enlarge, or diminish existing
rights are generally held to operate retrospectively unless a contrary legislative intent is
rﬁanifested.” Lynch, 468 Mich at 583 (quoting Landgraf, 511 US at 271). Remedial statutes
“involve procedural rights or change the procedures for affecting a remedy. They do not,
however, create substantive rights that had no prior existence in law or contract.” Dale Baker,
794 F2d at 217, “Even if a new cause of action is not created, a statute may not be applied
retroactively if it creates ‘an important new legal burden’™. Brewer, 486 Mich at 57 (holding that
an amendment to the Worker’s Compensation Act that extended the jurisdiction of the agency to
out-of-state injuries suffered by Michigan residents where the contract for hire was made in
Michigan, was substantive and therefore could not be applied retroactively because it imposed a
new legal burden on out-of-state employers not previously subjected to the Agency’s
jurisdiction, and enlarged existing rights for Michigan residents injured out-of-state).

It should be obvious from all of the above that the enlargement of the RMA from six to
nine miles effected by the 2010 Amendment is no mere procedural change; rather, it creates
substantive rights in the dealer that had no prior existence in law or contract, and diminishes the
manufacturer’s existing rights. As the Kia Mofors court noted in rejecting Glassman’s argument
that the remedial or procedural exception applied, “[b]efore the Amendment, the statute allowed
Kia to establish a new dealer more than six miles from Glassman without restriction. After the
Amendment, Kia must provide notice before doing so, and that notice allows Glassman to bring
a declaratory judgment action to protest the new dealer. Clearly, the Amendment imposes a new

substantive duty and provides a new substantive right that did not previously exist. Rather than
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change the mechanics or time frame for objecting to a new dealer, the Amendment gives
Glassman the substantive right to object. Therefore, it cannot be viewed as procedural, and the
presumption against retroactivity applies.” 706 I'3d at 740. The same is true here, and the 2010
Amendment simply cannot be considered anything other than substantive.

For all of these reasons, the 2010 Amendment should not be applied retroactively to grant
LaFontaine standing to challenge Chrysler’s expansion of the Dodge product line to IHS,

1. THE COURT OF APPEALS’ RETROACTIVE APPLICATION OF THE 2010
AMENDMENT DEPRIVES CHRYSLER GROUP OF CONSTITUTIONAL

RIGHTS.

The retroactive application of the 2010 Amendment that results from the Court of
Appeals’ decision also divests Chrysler Group of contractual rights in violation of the United
States and Michigan Constitutions, each of which prohibits any law that “impair[s] the
Obligation of Contracts.” U.S. Const. Art. I, §10; Mich. Const. Art. 1, §10. Under these
provisions, statutory amendments may not retrospectively “diminish benefits” under existing
contracts “without running afoul of constitutional prohibition[s] against impairment of a
contract.” Campbell v Mich Judges Retirement Bd, 378 Mich 169, 181; 143 NW2d 755 (1966);
see also City of Detroit v Walker, 445 Mich 682, 698, 520 NW2d 135 (1994) (“the concern
regarding the retroactivity of statues arises from constitutional due process principles that
prevent retrospective laws from divesting rights to property or vested rights, or the impairment of
contracts™); Syatex Labs v Dep’t of Treasury, 233 Mich App 286, 292; 590 NW2d 612 (1998)
(“due process principles prevent retrospective laws from...impairing contracts,”)

When a constitutional challenge to a state law based on the contracts clause is made, the
court asks “ ‘whether the change in state law has ‘operated as a substantial impairment of a
contractual relationship.’.... This inquiry has three components: whether there is a contractual

relationship, whether a change in law impairs that contractual relationship, and whether the
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impairment is substantial *” General Motors Corp v Romein, 503 US 181, 186; 112 S Ct 1105;
117 L. Ed 2d 328 (1992) (cites and quotes omitted).

The Sixth Circuit in Dale Baker Oldsmobile agreed that the retrospective application of
an amendment to the Dealer Act would raise serious constitutional questions under the respective
Contracts Clauses of the United States and Michigan Constitutions. 794 F2d at 221; see also
Cloverdale Equip Co v Manitowoc Eng’ring Co, 964 F Supp 1152, 1165 (ED Mich, 1997, aff’d
149 F3d 1182 (CA 6, 1998)) (an amendment imposing a “good faith” requirement to termination
of a franchise agreement cannot be retroactively applied to existing franchisees, because “that
retroactive application . . . violates the Contracts Clauses of the Constitutions of both the United
States and the State of Michigan™).

Here, it cannot be disputed that the parties have a contractual relationship, and, for all of
the reasons set forth above, application of the 2010 Amendment impairs that relationship in a

substantial manner. Therefore, even if Michigan law allowed for the retroactive application of

. the 2010 Amendment to the LaFontaine Dodge Agreement and the LOI, which it does not, such

an application would nevertheless violate the United States and Michigan constitutions. This is

yet another reason why the Court of Appeals’ decision is erroneous and this Court should

I'everse.
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CONCLUSION AND RELIEF REQUESTED

For the reasons set forth above, Chrysler Group respectfully requests that this Court

reverse the Court of Appeals’ November 27, 2012 decision, and reinstate the Circuit Court order

granting summary disposition to Defendants.
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STATE OF MICHIGAN
IN THE CIRCUIT COURT FOR THE COUNTY OF BATON

CI IAMPION CHRYSLER JEEP DODGE, LLC, ‘ :
PlamtrfffCouutct-Defendant : . File No, 10-1729-CZ

v Hon. Calvin E. Osterhaven

CHRYSLER GRQOUP, LLC, OPINION AND ORDER

Def‘endant!Countcs - Plalntiff.

At a sesslon of said Court held in
the City of Charloite, .
County of Eatop, State of Michigan,
on this Q,_C{_‘zay of April 2012

O L iYL

PRESENT Honorable Calvin E. Ostethaven Clreult: CouctIudge

e
-t

Defendant Chrysler Group, LLC, ﬁlcd a Motion for Summal y Dlsposinon pursuant to MCR 2,116 (C)(S)
and (10} in this cnge \..vhene Plaintiff, Champion Ch} yslal Jeep Dodge, LLC,',alleges Defendant violated -
Michigan’s Regulation of Motor Vehicle Manufacturers; Distributots, Who!e;salcrs and Dealers Ast, Plainfiff .
filed a Brief in Opposition, .and Defendant filed a Reply Brief, Afa motion hearing held on April 10, 2012, this
Coutt mdlcated that & written opinion would be issued. Bccause the vtabthty of Piamhff’s Complaint depends
on the Impermissible retroactive application of the 2010 Amcndment fo the Dealer Act enlavging the RMA
from six to nine miles, Defendant’s Motion for Summary Disposition is GRAN.TED.

%, St‘tfement of Facts | ‘ . -

M:oh:gan s Regulatlon of Motor Vehlcle Manufaotumls D:strlbutms Wholosalers and Deaieis Act
(“Dealer Act”) ! inoludes regulations governing a manufacturer’s esta;b!ishnicnt of an additional like-line
dealer when an exié‘ting iike-liqe dealer is present within the “relevant market avea” (“RMA’). An amendment,
to ;he Dcdtér’A’cL sffective August 4, 20} 0,'among other t:hings; enlarged 'ﬂ;c RMA ﬁ'lom a shi-mile ra{d‘ius toa '

nine-mile radius,”

Y MCL 45,1561 ef seg ' .
* MCL 445.1566(1), : .
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Plaintiff filed suit against Defendant on December 17,20 0, claiming that Defendant violated the notice
requirement of the Dealer Act when it attempted to establish another Jiks-line dealer with Bill Snethkamp’s -
Lansing Dodge, Inc,, ("Suct-hkan.:p")‘ by entering Into a Letter of Infent to Add Vehicle Line siéncd on May 21,
2010. The Snethlcamp déafership' faciifty is located approximately seven mile away from Plaintiff's facility,

Defendant now seeks éummgry disppsition, argulng that the viability of Piaintiff"'s Complai;lt depends on
the retroactive appliéation of the 2010 Amendment o the Dealer Aot enlarging the RMA from six to nine

' miles, which was rejected as z.a matter of taw In the recent cases Kia Motors America, Ine, v Glassman

Oldsmobile Saab Huyndei, Inc,® and LaFontaine Saline, Inc, v Chrysler Group, ELCH Plalntiff claims that it .

is not sceking retroactive application and that the cases-cited by Defendaut are distinguishable,

.
"

48 Standard of Review . )
A motlon under MCR 2,116(C)(8) stiould only be granted if the claim is so cleavly unenforceable that no -

factual development cou!d justify the plaintiff’s claim for relief,” Also, a comrt must accept as true all faetuat

allogation contamed ln the complamt as well as any teasonabie inferences that may be dlawn from those.
allegations.® ‘

‘A motion under MCR 2.116(C)(10) should be granted if the :avidenc_se submitted by the parties fails to
sstablish a 'ge;mine' igsue regar&ing any mg‘tcrial fact, an.d the moving party is entitled to judgment as & matter
of law. Thete is a genuine issue'ofm‘aterial fact when reasonable minds could differ on an Sosue after viewing,

the record in the light mest favorablé to the nonmoving party.” The non-moving party must come forward with

- evidentiary proof to establish the existence of a genuine issue of material fact.®

Kia Molors Amentea, Ine, v Glassinan Oldsimobife Soab fuyndal, lne, ___F Supp. 'Zd ___ (BD-vich, 201;)) 2012 LBXIS

7346,
* LaFontaine Saline, Inc, v Chrysier Group, LLC, unpublished oplmon ofthe Washtenaw County Cireuit Court, fssued
Septcmbcl 16, 2011 (Docket No, 10-1329-CZ), .
* Maiden v Rozwaod 461 Micl 109, 119; 597 NWad 817 (1599).
Smgerman v Munielpal Serv Burean, 455 Mick 135, 139; 565 NW2d 383 (1 997)
? Maraies v Auto-Owners fns Co, 458 Mich 288 294; 282 NWZd 776 (1998),
¥MCR 2,116 (Q)4); Smith v Globe Lifs Ins Co, 460 Mich 446; 597 Nw2d 28 (1999).-
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1.  Analysis

. In Kia Motors America,- Inc ¥ G!a.rsman Oldsmobile Saab Huyndar Ie,® the Bastem District of Michigan
granted & manufaciurer’s motion to drsm:ss on the ground that the 2010 Amendment to the Dealer Act

enlarging the RMA from slx to nine miles can only be applied prospectively and oannot be applied

vetroactively to a dealor agreement enteacd into before the 2010 Amendment went into affect The Kia Court

emphasized that Michigan law is “cieal iy~setﬂed” that statutes and amcndmcnts to statites are “presumed to

* operate prospectively unless thc con;i'ary infent Is clearly manifested”' and this prcsumphon “Is espeoially

true If retroactive application of a statute would Impalr vested rights for} create [] new obligations and impose

anew duty,, . !

Plaintiff's reliance on this case is well-founded as ﬂ‘m case s gencrally z_malggo'us to the facts at hand,~
Similar to the patties in Kia, Péafntiff and béfendnnt entered Into a dealer agreement before the effective date
of the 2010 Amendment. Also, the 2007 dealer agtesment between Plaintiff and Defendant contains
;zsscntiaily the same relevant and material contractual terms as the dealer ;agreemant in Kia with vespeét to the

¢

manufscturer's right fo establish additional doalers; each dealer was obligated to operate from a specifio

location;.cach dealor was granted a non-exclusive vight to self and service vehicles in designated sales area that -

could be changed by the manufa;:tuver; and each manufa‘otu}*;ar had the f'ight to cstaﬁliéh-?thcr Hke-line dealers-
in that sales ayea. These righls were t‘an!y limited by the mcfuh‘eménts of the Dealer Act, including, at that time,
the shx-mile RMA. F Enallly, neither the J%fa dealer agreefneqt nof the dealer agreement between the paréies.
states that future changes in the law arc to be inborp‘orated info 'th:? agreement, ‘ -,' o '
o In responsé to Defendant’s atgument, Plaintlff takes.the pasitions t!nat tf]p 2007 dealer agreemeht with '
Defendant is giiétingui'shab[e from tﬁe Kla dealer agresrn'enlt, ‘and this Court should instead foous on the

applicability of the 2010 Amendment on Dafendant’s Lotter of Intent to Add Vehicle Line with Snethkamp

signed on May 21, 2010, P laintiff avgues that the Letier of Intent is not 8 dealer agicement under the Dealer

IR WL W% B VS UY IVLIUILE QL LWOUULlL W) LAPPCALD JTLANW LI L L L L. 4] . L0 Five

¥ Kia Motors Amer iea, Ine, v Glassman Oldsmobils Seab Huyndai, Ine, F Supp 2d (ED Mich, 2012) 2032 LEXIS

7346. .
10 10, at ¥4 (clting Frank W Lynoh & Co v Flex Tech, Inc; 463 Mich 578, 583; 624 NW2d 180 (2001) and quoting Franks v

Wh!re Pine Copper Div, 422 Mich 636, 671; 375 NW2d 715 (1985))
" 1d, (quoting Frank W Lynoh & Co, 463 Mich at 583),
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Act, and any dealer agreement between Defendant and Snethkamp signed in the future would be subjest to the

2010 Amendment. Additionatly, Plalntif argues that because the Plaintiff's “Sales Locality” Is not defined or

restricted to a particular mileage-or radius in the 2007 dealer agrecment botween the parties, Defendant has no

vestod right with regard to a six-mile RMA,

-Plaintlff's argumens are ultimately unpersuasive, At the ttme tha 2007 dealer agz cement was entered mto,

the only limitation on Defendant’s contractual right to estabhsh addltional daalelshsps was the six-mile RMA

.

. " provided by the Dealer Act, To apply the 2010 Amendment to the 3007 dealor agreement between the parues

WOL.lld effectively give the parties new rights and duties that they had not bargained for,'? As stated in Kin,
“[glencinl precepts of contract law, however, indicate that courts should not, absent clear language and
evidence of the intent of the parties, f.'md that a contract incotporates tuture cha.ngeg to the law. Rather,
contracts arg generally assumed to incorporate only latv existing at ffxc time the 'cor_cr:ract ts made." Because

the viability of Plaintiff’s Comp!aint depends on the impermissibia retroactive appllication ot‘ the 2010

.

‘Amendment to the Dealer Act en!atgmg the RMA from six to, nine miles, Defendant’s Motion for Summaty

Dlsposatlon is GRANTED.

Dué to this Court fi nding that the 2010 Amendment t;) the Dealer Act cannot be retroactively applied to*
the 2007 dealet agmement between the parties, analysid of LaFontaine Salme, Ine, v C‘hryslar Group, LLC," is
unnecessaty as the lssue of the applicab:! ty of the 2010 Amendmont on Dcfondant s Letter of Intent to Add
Vehicle Lins with Snethkamp or subsequent deales agrecmonts between them is moot,

TT IS SO ORDERED.

12 See Dale Baker Oldsmobile v Fiat Motars of N Am, 794 734 213,219 (CA 6, 1986).

1® Kia Motors America, inc, v Glassman Oldsmoblle Saab Huyndm’, ing, I‘ Supp 2d ¥ (ED Mich, 2012) 2012
LEXIS 7346; see Ruthurford Farmers Coop v MTD Consumer Gr oup, Jnc 24°F App's 91§ (6 CA, 2005).

" LaFontaine Saline, Ing, v Chrysfer Group, LLC, unpublished opinion of thie Washtenaw County Clrcult Courd, lssued

September 16, 2011 {Docket No. 10~1329 -CZ).
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H
Only the Westlaw citation is currently available.

United States District Court,
E.D, Michigan,
Southern Division,
KIA MOTORS AMERICA, INC., Plaintiff,
A2
GLASSMAN OLDSMOBILE SAAB HYUNDAI
INC., Defendant. '

No, 11-12090.
Jan. 23, 2012,

Jonathan T. Walton, Jr., Walton & Donnelly, De-
troit, MI, for Plaintiff.

Eric R, Bowden, Lawrence F. Raniszeski, Colombo
& Colombo, Bloomfield Hills, M, for Defendant.

ORDER GRANTING PLAINTIFF'S MOTION TO
DISMISS COUNTERCLAIM AND DENYING DE-
FENDANT'S MOTION TO DISMISS

ARTHUR J, TARNOW, Senior District Judge.

*1 Before the Court are Plaintiffs Motion to
Dismiss Counterclaim and for Judgment on the
Pleadings [13] and Defendant's Motion to Dismiss
and for Judgment on the Pleadings [15]. This case
concerns g franchise agreement between franchiser
Kia Molors America, Inc. (“Kia”)} and franchisee
Glassman  Oldsmobile  Saab  Hyundai, Inc.
{(*Glassman™) and application of the Michigan Mo-
tar Vehicle Dealers Act. Both parties move to dis-
miss and for judgment on the pleadings. The court
heard argument on these motions at a hearing on
January 18, 2012, For the reasons stated below,
Kia's Motion to Dismiss and for Judgment on the
Pleadings is GRANTED. Glassman's motions are
DENIED,

1. Factual Background

A, The Sales and Service Agreement Between Kig
and Glassman

Kia sells and distributes Kia brand vehicles,
parts, and accessories. Kia also enters into franchise
agreements with authorized dealers to sell Kia
products. Kia's relationship with its authorized
dealers is governed by a Sales and Services Agree-
ment (“SSA™), which sets out a number of obliga-
tions for both parties. Kia entered into an SSA with
Glassman on December 16, 1998,

Among other terms, the SSA authorizes a deal-
ership to operate at a specific location or locations
“and no others.” The SSA states that each dealer's
area of primary responsibility with regards to sales
and marketing “may be altered or adjusted by [Kia)
at any time,” Further, the SS5A sfates that no dealer
has the “exclusive right” to sell in “any specified
geographic area.” Kia also “expressly reserves the
unrestricted right ... to grant othérs the right to seil
Kia products, whether or not in competition with
[Glassman].” Finally, the SSA states that “{a]s per-
mitted by applicable law, [Kia] may add new deal-
ers, relocate dealers into or remove dealers from the
APR [avea of primary responsibility] assigned to
[Glassman}.,” The SSA between Kia and Glassman
authorizes Glassman to sell Kia products a( a deal-
ership in Southfield, Michigan.

B. Michigan Law at the time of the Franchise Con-
fract

Michigan's Motor Vehicle Dealer Act (“the
Act™), Mich, Comp. Laws § 445.1561, ef seq., regu-
lates automobile dealers and the franchise relation-
ship in a large number of ways, Most importantly to
this case, the Act protects dealers from competition,
both from the manufacturer and from new entrants
to the local market. Specifically, the Act contains
an “anti-encroachment” provision, which applies to
a manufacturer or distributor such as Kia when said
manufacturer wishes to establish a new dealer or re-
locate an existing dealer within the “relevant mar-
ket area” of an already-existing dealer. Mich,
Comp. Laws § 4451576, Mich. Comp. Laws §
445,1566(a) (1998) defined the “relevant market
area” as being within six miles ™ of an already-

© 2013 Thomson Reuters. No Claim to Orig, US Gov. Works.
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existing dealer, If Kia wishes to establish a new
dealer or relocate an already-existing dealer within
the relevant market area of a pre-existing dealer, it
is required to give notice te existing dealers.
Already-existing dealers are then allowed thirty
(30) days to file a declaratory action in state court
to determine whether “good cause” exists for estab-
lishing & new dealership in the area, ™ This six-
mile relevant market area was in place when Kia
and Glassman entered into the SSA, and was the
law from 1981 1o 2010,

FN1. The range is variable based upon the
population of the county. However, Oak-
land Couniy is, and has been, well within
the smaller relevant market area mile range
based on its population of over 150,000
persons,

FN2. The Act sefs out various factors that
constitute “good cause.” None are relevant

to this action,

FN3. The Act was amended in 1983, 1998,
2000, and 2010, Only the 2010 amendment
modified the relevant market area.

C. 2010 Amendment to the Michigan Law

%2 In 2010 the Michigan legislature amended
the Act to enlarge the “relevant market area.” The
amendment, which amended the definition of
“relevant market area,” stated that it was intended
“to become effective immediately,” and took effect
on August 4, 2010, 2010 Mich. Pub. Acts No. 139,
The amended Act thus creates a “relevant market
area” of nine (9) miles. Mich, Comp. Laws §§ 445
1566(a); 445.1576.

D. Kia's Intent to Create a New Franchisee

On August 20, 2010 Kia verbally contacted
Glassman to inform Glassman that it intended to es-
tablish a dealership in Troy, Michigan. Said dealer-
ship is intended to be located seven (7) miles from
the Glassman dealership. Kia requested that Glass-
man “waive” his right under the Act to object to the
new location. Glassman, by letter on August 23,

2010, refused. The parties agree that Kia has not
sent the required notice under the Act, as Kia does
not believe the anti-encroachment section of the
Act applies to this case ™

FN4, Glassman argues, in a single foot-
note, that by requesting that Glassinan
waive his right to object to the new place-
ment, Kia has waived its right to object
that the 2010 amendment to the Act ap-
plies to the contract between Kia and
Glassman. This argument has no merit.
Even if Kia's request is construed as con-
ceding that the 2010 amendment applies,
Kia is not legally bound by positions taken
in informal (apparently verbal) communic-
ation.

IL Procedural History

Kia filed this action for declaratory relief on
May 11, 2011, asking this Court to determine
whether the 2010 amendment to the Act applies fo
Kia's intention to authorize a new Kia dealership.
Glassman filed an Answer [7] and Counterclaim [8]
on June 2, 2011, secking declaratory relief. Kia's
Motion to Dismiss and for Judgment on the Plead-
ings [13] was filed on July 22, 2011, Glassman's re-
spense and Counterclaim Motion to Dismiss and
for Judgment on the Pleadings [15] were filed on
September 12, 2011,

IT1. Analysis
A, Presumption that Statutes are Prospective

Under clearly-settled Michigan law, statutes
and amendmenis to statutes are “presumed to oper-
ate prospectively unless the contrary intent is
clearly manifested.” See, e.g., Frank W, Lynch &
Co. v. Flex Tech., Inc., 463 Mich. 578, 624 N,W.2d
180, 182 (Mich.2001) (quoting Franks v. White
Pine Copper Div., 422 Mich. 636, 375 N.w.2d 715,
731 (Mich.1985)), This *is especially true if retro-
active application of a statute would impair vested
rights [or] create [ | new obligations and impose a
new duty...” Id (quoting Framks, 375 N.W.2d at

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.
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371). The Michigan Supreme Court has interpreted
the fact that the legislature includes no express lan-
guage regarding refroactivity as demonstrating an
intent that the law apply only prospectively, See
Frank W. Lynch, 624 N.W.2d at 183. The Michigan
Supreme Court has also noted that “the Legislature
has shown on several occasions that it knows how
to make clear its intention that a statufe apply retro-
actively,” Jd.; see also 2007 Mich. Pub. Acts. No.
105 (stating that “[t]his amendatery act is curative
and shall be retroactively applied ...”). Preventing
unintended retroactivity is important “when a new
statutory provisions affects confractual rights—an
area ‘in which predictability and stability are of
prime importance.’ ” Frank W. Lynch, 624 N.W.2d
at 184 (quoting Landsgraf v. USL 511 U.S, 244,
271 (1994)).

*3 Kia argues that the 2010 amendment to the
Act was not intended by the legislature to apply ret-
roactively. Glassman conceded at oral argument
that the amendment is silent with respect to any in-
fention of retroactivity, Nevertheless, Glassman ar-
gues that the amendment's language that it takes
“immediate effect” signals an intent that it apply
retroactively, This language, however, is designed
to avoid a provision of the Michigan Constitution
that delays the effective date of new [egislation un-
less the Legislature votes to give immediate effect
o new legislation. See Mich. Const, 1963, Art. IV, §
27, The Michigan Supreme Court has also acknow-
ledged the difference between immediate effect and
retroactivity, See Pohitski v. City of Allen Park,
465 Mich. 675, 641 N.W.2d 219, 234 (Mich.2002)
(tfinding that a law “does not contain any language
indicating it is meant fo apply retroactively, but
provides only that it is to take immediate effect”),

The Sixth Circuit considered whether the
Michigan Motor Vehicle Dealers Act applied retro-
actively to contracts execufed before the Act's ef-
fective date in Dale Baker Oldsmobile v. Fiat Mo-
tors of N. Am., 794 F.3d 213 (6th Cir.1986). In
Dale Baker, the Plaintiff sought application of the
newly-enacted Dealers Act o the termination of the

franchise agreement between the dealer Defendant
and the Plaintiff. The Act requires that, upon ter-
mination of any dealer agreement, the dealer must
be paid fair and reasonable compensation by the
manufacturer or distributor for new vehicles, sup-
plies, and equipment purchased from the manufac-
turer or distributor. The court found that the Act
created substantial new duties for manufacturers
and gave substantive new rights to dealers; this,
combined with a lack of explicit retroactivity, led
the Sixth Circuit Court of Appeals to find that the
Act applied only prospectively and not to confracts
bargained for and agreed upon prior to the Act's
1981 enactment, Id. at 220-21,

Glassman argues that Dale Baker is distin-
guishable for two reasons: First, because the
amendment is progedural and/or remedial in nature,
rather than substantive, and thus constitutes an ex-
ception to the presumption against retroactivity.
This argument is discussed in more detail below.
Second, Glassman argues that Dale Baker involved
the creation of an entirely new statute, rather than
an amendment to a statute. Glassman offers ne au-
thority for the distinction that an amendment should
be applied retroactively when a statute should be
presumed to apply only prospectively, nor is the ar-
gument reasonable. Statutes are presumed fo apply
prospectively because, particularly with respect to
contracts, retroactive application of a statuie de-
prives parties of notice and the opportunity to bar-
gain within the confines of existing law, and creates
additional impairments on parties without the bene-
fit of consideration.

The court finds this same reasoning applicable
to amendments, The United States Court of Appeals
for the Seventh Circuit considered precisely this is-
sue in Ace Cyele World Inc. v. American Honda
Motor Co., 788 F.2d 1225 (7th Cir.1986). In Ace,
the court considered whether a 1983 amendment to
the [Tlinois Motor Vehicle Franchise Act, modify-
ing the relevant market area (just as in this case)
should apply retroactively. The Seventh Circuit de-
termined that the amendment should apply pro-
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spectively only. 788 F.2d at 1228, The court finds
this reasoning persuasive.

B. Exception if Law Procedural in Nature

*4 There is an exception to the presumption
that statutes or amendments are not retroactive:
when statutes are remedial or “have affected pro-
cedural rights or rights incident to substantive
rights,” and do not “create substantive rights that
had no prior existence in faw or comiract.” Dale
Baker, 794 F3d 213 at217.

In Dale Baker, the Sixth Circuit determined
that one particular section of the Act created sub-
stantive, rather than procedural, rights. The parties
in Dale Baker had a franchise contract term that al-
lowed for termination of the agreement with simple
30—day written notice. The Act created a new
60—day notice requirement as well as a showing of
good cause for termination. The court found that
this constituted a “substantive right” which gave
new rights or duties to the franchisee, a right that
had not been “bargained for.” 794 F.3d at 219, Ap-
plication of a new substantive right refroactively,
the Court found, would likely violated the Contract
Clause, As a contrast, the Dale Baker court presen-
ted the example of a statnfe which gave third party
beneficiaries the right to sue directly to enforce a
contract. Application of this statute retroactively
was permissible because “the statute did not enlarge
the duties of the defendant, but merely changed the
method of enforcement.” Id. (disoussing Guardion
Depositors Corp. v. Brown, 290 Mich. 433, 287
N.W. 798 (Mich.1939)).

Defendant argues that the expansion of the
range of the relevant market area is similar to
Hansen—Snyder Co. v. Gen. Moiors Corp., 371
Mich. 480, 124 N.W.2d 286 (Mich.1963). In
Hansen-Snyder, the Michigan Supreme Court
found that an amendment to the Mechanic's Lien
Act extending the time to file a lien from 60 to 90
days was remedial in nature, and thus retroactive,
Defendant argues that the extension of time to file a
lien is similar to increasing the radius of the relev-
ant market area in the Dealers” Act, characterizing

both as “merely increasfing]} that protection by fifty
percent.” The court rejects this strained reasoning.
The extension of time fo file a lien involves in-
creasing the time to ufilize an already-existing
right; the extension is therefore remedial in nature.
In contrast, without the 2010 amendment, Glassman
would have no right to protest Kia's authorization
of a new dealer., The amendment quite literally
“enlarge[s] the duties” of Kia by expanding the
“relevant market avea” of Glassman's dealership,
This would serve as a constraint on Kia's ability to
authorize new dealers,

The court therefore finds that the 2010 amend-
ment to the Michigan Motor Vehicle Dealers Act
expanding the “relevant market area” from six to
nine miles is substantive in nature, creating a new
duty for manufacturers. The presumption against
retroactivity applies.

C. Arguments Regarding Contract Terms

Glassman argues, as an alternative to retro-
activity of the 2010 amendment, that the lack of a
confractual term setting out a mileage restriction or
definition of a “relevant market area” in the SSA
restricts Kia's ability to authorize a new dealership.
The court finds this argument without merit. The
SSA references an “Area of Primary Responsibil-
ity” which tasks Glassman with selling and market-
ing within a specific area that “may be altered or
adjusted” by Kia at any time. The SSA stales that
“lals permitted by applicable law, [Kia] may add
new dealers to, relocated dealers into, or remove
dealers from the APR assigned to [Glassman].” Es-
sentially, Kia reserves to itself the right to authorize
new dealers, except as prohibited by “applicable
law.”

*5 Glassman next argues that the term
“applicable law™ is meant to reference the law at
whatever time the confract is read-—essentially, that
the contract is forward-looking and intentionally
takes into account changes in the law. General pre-
cepts of contract law, however, indicate that courts
should not, absent clear language and evidence of
the intent of the parties, find that a contract incor-
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porates future changes to the law, Rather, contracts
are generally assumed to incorporate only law ex-
isting at the time the contract is made. The case
most directly on point in is Rutherford Farmers
Coop. v, MTD Consumer Group, Inc. ., 124 F.
App'x 918 (6th Cir.2005), in which the court inter-
preted whether a contract clause that “[iff any other
state or federal law applies which directly contra-
dicts any provision of this Agreement, said law
shall be deemed pait of the Agreement” represented
a “clear expression that the contract [would] be
amended by subsequent statutory enactments.” 124
F. App'x at 920. The court, referencing Tennessee
law and the general concept that coniractual terms
should be interpreted “with the same sense and
meaning as the parties,” found that the contract was
not intended to take into account future changes in
the law. /d “Because [the provision at Issue] does
not refer to future laws, that clause, taken in ils
‘plain, ordinary, and popular sense,’ incorporates
only laws existing at the time of contract forma-
tion.” Id (quoting Energy Reserves Grp., Inc. v,
Kan. Power & Light Co., 459 U.S. 400, 405, 103
S.Ct. 697, 74 L.Ed.2d 569 (1983) (contract incor-
porating future laws specifically stated that it incor-
porated “relevant present and future state and feder-
al Taws™). The Sixth Circuit found that “[slince the
plain meaning [of the contract term] fails to support
an agreement to be bound by future changes in the
law, we will not infer one.” 124 F, App'x at 920
(citing 11 Richard A. Lord, Williston on Contracts
§ 30:23 (4th ed. 2004) (“[Clhanges in the law sub-
sequent to the execution of a contract are not
deemed to become part of agreement unless its lan-
guage clearly indicates such to have been intention
of parties™)); see also Cummings, McGowan &
West, Inc. v. Wirtgen Am. ., Inc, 160 F. App'x 458
(6th Cir2005) (contract term severing any provi-
sion of contract that “may be prohibited by law” did
not intend to incorporate future changes in Tenness-
ee law, merely demonstrated parties' uncertainty
about then-governing law).

Glassman advances the argument that the court
cannot look the to pre-2010 version of the

Michigan Auto Vehi¢le Dealers Act in interprefing
the SSA because previous laws “cease to exist”
when an amendment or subsequent statute is
passed. Lahti v. Fosterling, 357 Mich. 578, 99
N.W.2d 490, 495 (Mich,1959). The courf nofes
that, if said quote was treated literally, each and
every amendment to a statute would apply retroact-
ively, as no court would be ale to reference a past
version of a statute, This is not Lakri’s holding. In
Lahti, the Michigan Supreme Court explicitly found
that the amendment it was considering was remedi-
al in nature, rather than substantive, as is the
amendment at issue in the instant case. Id at 494.
The cowrt in Lahit therefore found the amendment
applied retroactively. Moreover, more recent cases
from the Michigan Supreme Court case doubt on
Lahti’s broad language. See, e.g, White v. Gen. Mo-
tors Corp., 431 Mich, 387, 42% N.w.2d 576, 580
{Mich.1988) (discussing Lahti and finding that sub-
stantive amendment to statute should be applied
prospeciively).

*6 Kia notes thaf, in 1998, when the parties
bargained over and entered into the contract, it was
with the understanding that the “applicable law™
referenced was the six-mile relevant market area.
Notably, Glassman acknowledges that “[wjhere the
parties entered into the SSA with the knowledge of
this statutory restriction [referring to the 6—mile rel-
evant market arca] and took into consideration the
limitation that ‘applicable law’ placed on its right,
the parties clearly factored that into their negoti-
ation of the SSA.” Reply Br. of Def. at 2. As Glass-
man acknowledges, the parties bargained over each
of the terms of the contract. Kia reserved for itself
the right to authorize other dealers, and declaimed
any responsibility to protect Glassman from com-
petition within any proscribed geographic area, and
also recognized the limitations placed on it by
“applicable law.” The parties did not clearly mani-
fest an intent to incorporate future changes in the
law into the contract. Thus, the court finds that the
patrties intended to take into account the law at the
titne the contract existed, but that Kia otherwise re-
served all available legal power to create new deal-
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(E.D.Mich.)

The court therefore declines to find that refer-
ence to “applicable law™ constitutes an intention on END OF DOCUMENT
the part of the parties that the contract will incor- :
porate future changes in the law. Accordingly, the
court finds that the “relevant market area” within
which Glassman is accorded the right to object un-
der Mich. Comp. Laws § 445.1576 is six miles.

D. Contract Clause

Kia argues, in the alternative, that application
of the 2010 amendment would violate the Contract
Clause of both the Michigan and United States
Constitution. Because the 2010 amendment fo the
Michigan Motor Vehicle Dealers Act does not ap-
ply retrospectively, however, the court need not
reach this question.

IV. Conclusion
As the new dealership that Kia seeks to author-

ize is outside of this relevant market area, the court
finds that Kia need not give notice to Glassman of
its intent to authorize a new dealership, that Glass-
man lacks the right to object according to Mich.
Comp. Laws § 445,1576, and that the addition of a
new dealership seven miles from- the location of
Glassman does not violate Glassman's statutory or
confractual rights.

The Court being fully advised in the premises,
and for the reasons stated above,

IT IS HEREBY ORDERED that Defendant's
Motion to Dismiss and for Judgment on the Plead-
ings [15] is DENIED. Plaintiff's Motion to Dismiss
and for Judgment on the Pleadings [13] is GRAN-
TED.

All matters having been resolved by resolution
of the instant motions, the case is closed,

SO ORDERED.
E.D.Mich.,2012.

Kia Motors America, Inc, v, Glassman Oldsmobile
Saab Hyundai, Inc.
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DECISION

YOUNG, L

*1 This matter is before this court upon the ap-
peal of Eastgate Ford, Inc. (“Eastgate™), appellant,
from the April 16, 1997 decision and enfry of the
Franklin County Court of Common Pleas, which
dismissed appellant's R.C. 4517.50 protest for lack
of subject matter jurisdiction.

The facts of this case are as follows: Eastgate
and appellee, Ford Motor Company (“Ford”),
entered into a sales and service agreement on May
5, 1976, whereby Eastgate became an authorized
Ford dealer. Four years later, in 1980, R.C. 4517.50
was enacted as part of the Ohio Motor Vehicle
Dealers Act (“Act™, It is undisputed that, prior to
Aprit 7, 1994, Jemauteo, Inc. (“Jemautco™), owned
one hundred percent interest in Eastgate. Jemautco

is wholly owned by John E. Meyer, who is the
Chairman/CEQ of both Eastgate and Jemautco,

On April 7, 1994, Eastgate, Jemautco, John E.
Meyer and Milo Noble, Jr,, entered into a “Close
Corporation Agreement” whereby Mr, Noble ob-
tained a four percent interest in Eastgate. Prior to
this agreement, Ford had made it clear that dealers
needed to give Ford advance notification of any
proposed change invelving appointment of new
owners or managers or a change in business entity,
{See February 20, 1990 memorandum of J.P. Snook.)

According to appellant, the close corporation
agresment further provided that the stock purchase
plan should be approved so as to permit Mr. Noble
fo become the eventual owner of Eastgate, upon
purchasing fifty-one percent of Easigate’s stock.
Appellee contends that it was not a party to the
close corporation agreement, and in any event, nev-
er approved this aspect of the agreement. On Octo-
ber 24, 1994, a “Supplemental Agreement” was ex-
ecuted to amend the parties' earlier “Sales and Ser-
vice Agreement.” This supplemental agresment re-
flects the fact that Mr. Noble now had a four per-
cenl ownership. interest in Eastgate, (R. 34, exhibit
E.) Likewise, a “Ford Rent-A-Car System Agree-
ment” was also executed, It too reflects the fact that
Mr. Noble now had a four percent ownership in-
terest,. (R. 34, exhibit E.) A review of the
“Supplemental Agreement” and the “Ford Rent-
A-Car System Agreement” demonstrates that there
is no reference to, or provision for, Mr, Noble be-
coming the eventual owner of Eastgate,

In December 1995, appelles notified appellant
of its plans to relocate Stenger Ford, Inc. Appellant
contends that such relocation was within its relev-
ant market area and, therefore, {iled a protest pursu-
ant to R.C. 4317.50{A). On January 26, 1996, ap-
pellee filed a otion to dismiss, arguing that the
Motor Vehicle Dealers Board (“board”) lacked sub-
ject matter jurisdiction to hear the protest, Appellee
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argued that R.C. 4517.50 may not be applied retro-
actively to the franchise agreement, because it was
executed prior to the effective date of the statute.

The board agreed and dismissed appellant's
protest. Appellant appealed the board's decision to
the court of common pleas pursuant to R.C. 119.12,
The court of comingon pleas affirmed the decision of
the board and this appeal followed.

*2 On appeal, appellant sets forth the following
assignments of error:

“l. ASSIGNMENT OF ERROR NO. 1. THE
COURT OF COMMON PLEAS SHOULD HAVE
REVERSED THE DECISION OF THE MOTOR
VEHICLE DEALERS BOARD BECAUSE THE
BOARD'S DECISION WAS NOT SUPPORTED
BY RELIABLE, PROBATIVE AND SUBSTAN-
TIAL EVIDENCE.

“2. ASSIGNMENT OF ERROR NO. 2: THE
COURT OF COMMON PLEAS ERRED WHEN IT
AFFIRMED THE DECISION OF THE MOTOR
VEHICLE BOARD REGARDING THE BOARD'S
JURISDICTION OVER EASTGATE'S PROTEST
BECAUSE APPLICATION OF OHIO'S MOTOR
VEHICLE STATUTE IS NOT RETROACTIVE
AND THERE HAVE BEEN SUBSTANTIAL
CHANGES TO THE ORIGINAL AGREEMENT
SO AS TO BRING 1T WITHIN THE TERMS OF
THE STATUTE.”

Appellant's assignments of ermor are interre-
Iated and will be addressed together. In an adminis-
trative appeal brought pursuant to R.C, 119.12, the
court of common pleas must affirm an order of an
adminisivative agency if the order is supported by
reliable, probative and substantial evidence, and is
in accordance with law. R.C, 119.12; Univ. of Cin-
cinnati v. Conrad (1980), 63 Ohio 35t.2d 108, 407
N.E.2d 1265, On appeal to this court, this court's
review is further limred to determining whether or
not the frial court abused its discretion in its review
of the agency's order. Hartzog v. Ohio State Univ,
(1985), 27 Ohio App.3d 214, 500 N.E.2d 362; An-

gelkovski v. Buckeye Potato Chips Co. (1983), 11
Ohio App.3d 159, 463 N.E.2d 1280, paragraph
three of the syllabus. On the question of whether
the agency's order is in accordance with law, our re-
view is plenary. Univ. Hosp., Univ. of Cincinnati
College of Medicine v. State Emp. Relations Bd
{1992}, 63 Ohio St.3d 339, 587 N.E.2d 835,

It is well established that R.C. 4517.50 may
only be applied prospectively. In re Kerry Ford
Inc, (1995), 106 Ohio App.3d 643, 648, 666 N.E.2d
1157; Hal Artz Lincoln-Mercury, Inc. v. The Qhio
Motor Vehicle Dealers Board (Feb. 27, 1997),
Franklin App. Nos. 96APE{}2-247, 96APFE02-248,
O0APE(4-478, unreported (1997 Opinions 491),
See, also, Men-Guer Chrysier-Plymowth, Inc. v.
Chrysler Corp. (5.1).0hio 1994), Nos. 92-3623 and
92-3924, unreported, certiorari denied 513 U.S,
810, 115 S.Ct. 60, 130 L.Ed.2d 18 (Oct. 3, 1994),
Thus, R.C. 4517.50 does not apply to the sales and
service agreement that the parties originally entered
into in 1976, Appellant, however, argues that the
1976 sales and service agreement was materially
altered after the Act's enactment date due to the
four percent ownership interest of Noble, and the
proposed plan {o permit Noble to become the even-
tual owner of Eastgate, upon the eventual purchase
of fifty-one percent, or a majority, of the stock.
Therefore, appellant argues that the agreement
between the parties constitutes a new agreement
which is subject to the Act, including R.C. 4517.50.

*3 Appellant argues that, if material or substan-
tial changes in the agreement have occwred after
the effeciive date of R.C. 4517.50, or if any amend-
ments have occwred so as to give rise to what is ¢s-
sentially a “new” agreement, then the entire sales
and service agreement may be brought within the
terms of the Act, despite the fact that the original
sales and service agreement predates the statute,

It is well established that minor modifications
of a confract are not sufficient to warrant refroact-
ive application of the Act. Hal Artz, supra, at 499;
Bitronics Sales Co., Inc. v. Microsemiconductor
Corp., {4th D.Minn.) 610 F.Supp. 550.
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Appellant cites Northwest Lincoln-Mercury v.
Lincoln Mercury Div. Ford Motor Co. (1987), 158
HLApp.3d 609, 110 Iil.Dec, 633, 511 N.E.2d 810,
in support of its proposition that a transfer of own-
ership in stock constitutes such a material altera-
tion. As noted by this court in Hal driz, supra the
Northwest Lincoln-Mercury case involved an inter-
pretation of the Illinois statute; not the Ohio statute.
Moreover, that case involved a one hundred percent
transfer of stock: a majority share of stock. In the
instant action, a minority share of four percent of
the stock has been transferred. For those reasons,
we find Northwest Lincoln-Mercury, supra, to be
distinguishable from the instant action.

This court is not persuaded that a four percent
transfer of stock constitutes a material alteration
such that it gives rise to a new agreement. It should
be noted that in the Hal Artz case, this court rejec-
ted the argument that a thirty-nine percent transfer
of ownership interest constituted a maferial altera-
tion to the original agreement. Appellant's attempt
to distinguish the Hal Ariz case is not persuasive,

Moreover, no evidence was presented to
demonstrate that appellee approved the provision of
the close corporation agreement which sought fo
permit Mr. Noble to become the eventual owner of
Eastgate, upon purchasing fifty-one percent of East-
gate's stock. In fact, a review of the close corpora-
tion agreement demonstrates that appellant recog-
nized that appellee would have to approve such a
change af the time that Mr. Noble acquired fifty-
one percent. (Sections 5, 13, close corporation
agreement.) This court further notes that the close
corporation agreement contained several contingen-
cies that Mr, Neble had to meet in order to eventu-
ally acquire this fifty-one percent share of stock.
{Recitals, paragraph 3, close corporation agree-
ment; section 13, close corporation agreement.)
Thus, Mr, Noble's eventual ownership of a majority
of stock in Eastgate is not a foregone conclusion. It
remains to be seen whether Mr. Noble will ever
own such a majority share; ™! and it remains to
be seen whether appellee will approve of such a

shift in ownership. Finally, a review of the amend-
ment of the Ford sales and service agreement and
Ford rent-a-car system agreement only reflects the
fact that Mr, Noble had obtained a four percent in-
terest in Hastgate. The amendment {o these agree-
ments does not make any reference to any other
agreement regarding a change in ownership and
does not incorporate and/or reference the close cor-
poration agreement.

FNI. Appellant concedes that the proposed
eventual change in ownership is a potential
change in ownership. (Appellant's brief at 5.)

*4 The board's decision that the above transfer
of four percent of the stock did not constitute a ma-
terial change sufficient to render the 1976 agree-
ment a “new” agreement, is supported by reliable,
probative and substantial evidence. What consti-
tutes a material substantive alteration to an auto-
mobile dealer sales and service agreement, so as to
create a “new” agreement that may be subject to
R.C. 4517.50, is a question that is better lef to the
board's expertise. Accordingly, this court cannot
find that Judge Miller abused her discretion in af-
firming the board's order dismissing this case for
lack of subject matter jurisdiction,

For all of the above reasons, appellant's assign-
ments of error are overruled and the judgment of
the Franklin County Court of Common Pleas is
hereby affirmed.

Judgment gffirmed.
LAZARUS and BOWMAN, JJ., concur,
Ohio App. 10 Dist., 1997.
Eastgate Ford, Inc. v, Ford Motor Co.
Not Reported in N.E2d, 1997 WL 710589 (Ohio
App. 10 Dist.)

END OF DOCUMENT
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State of New Jersey
New Jersey Mofor Vehicle Franchise Committee

OAL DKT. NO. MFC 14476-11
; AGENCY DKT. NO. N/A
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IN THE MATTER OF:

BAKER CHRYSLER-JEEP-DODGE, INC.,
Petitioner,

VI

-“a *x ww

FINAL DECISION

CHRYSLER GROUP, LLC,
Respondent,
and

JAWES WEINER,
Intervener/Respondent.

The Motor Vehicle Franchise Committee (hereinafter Committee) hereby _
determines the matter conceming Petitioper’s Protest against Respondents Chrysler
Group, LLGC's and James Welner's (hereinafler Respondents) proposed establishme'nt
of a Chrysler-Jeep-Dodge franchise in Hightstown, New Jersey pursuant to NJ.S.A.
56:10-16 et seq. ‘

| Prior to this final determination, tlhe Committee ha‘a reviewed aﬁd considered
[1] Administrative Law Judge Tiffany M. Williams' Initial Declsion Granting Summary
Degision to the Respondents, [2] the E;ccepﬂons filed by counsel! ;o Petitioner Baker
Chrysler-Jeep-Dodgs, Inc., [3] the Reply to sald Exceptions filed by counsel.for
Respondents and [4] all pleadings, briefs and exhibits filed by the respective parties

during the pendency of this matter at the Office of Administrative Law.
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Based upon the record presented, the Committee concurs in the }Edmlntstratmg' Poo4/12

Law Judge's determination to dismiss Petitioner's Protest pursuant to N.J.8.A. 56:10-
16, et 8ag. and in $0 doing, shall therefore affirm the recommendation of Judge
Williams. The Administrative Law Judge's Findings of Fact and Conclusions of Law are

- accordingly adopted and therefore incorporated Into this decision as if fully set forth at

length herein.
(1] Factual Anal sis' nd Conclusjons by Administrative Law Judge
The Administrative Law Judge dismissed the Petitioner's Protest upon her
determination that the Respondents’ Motion to 5ismiss for Lack of Subject Matter
Jurisdiction should be converted "to that of a Motién for Summary Declision.” See Initial
Decision at Page 6, Lines 11-12, The Administrative Law Judge stated that “In an
administrative proceeding, matters of jurisdiction which Impact'the entire disposition of
-matter are appropriately hanf.ﬂed through a summary decision proceeding.” Id. at
Lines 8-11, See also Matier of Robros Recycling Corp., 226 N.J, Super. 343, 350 (App.
Div. 1988) (“A contested matter can be summarily disposed of before an ALJ without 2

plenary hearing in Instances where the undisputed material facts, as developed on
motion or otherwise, indicate that & particular disposition is required as a matter of
law.”),

Because Respondent Chrysler manifested its intent to establish a franchise prior
to the May 4%, 2011 amendments by taking various protective actions — overan
extended period of time — fo comply with the statute as it was then in effect, during the

time period preceding the effective date of the amendment on May 4%, 2011, Petitioner

cannot retroactively avail itself of ény statutory changes as contalned in the

amended statute, in an effort to prohiblt the establishment of the new franchise, See

Initial Decision at Page 2, Line 18 through Page 4, Line 18,

page20f10
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With respect to Respondent Chrysler entering into a Letter of Intent (LOI) with a
prospective franbhlsée prior to the effective date of the amended statute, “The
undisputed svidence clearly demonstrates that Chrysler committed itself with a LO! prior
to the enactment of the amendment.” Id., at Page 7, Lines 1-2. Additionally, the |
Administrative Law Judge rightly highlighted the importance of Respondent’s even
earller manifestation of “intent” by recognizing that “In 2009, it was Chrysler that had the
forethought to negotiate a waiver from the only dealership ét the time who could
potentially protest a Hightstown location.” Id, at 11-12, {(referring to the Waiver of

Protest Rights executed by Dick Greenfield Dodge of Trenton).

Thus, the ongoing efforts by Respondent Chrysler to establish a new franchise
(1) that began in mia 2009; (2) continueg into 2010 and (3) went on throughout the
Spring of 2011 culminating in an agreement with Respondent Jarmes Weiner clearly
damons_trate'tha requisite establishment of intent - pn’ér to the May 4" 2011
" amendment dale -~ as envisioned by the relevant case ‘law relied upon by the

Administrative Law Judge.
Judge Willlams therefore corvectly concluded that Petitioner Baker was not

protected by the May 4%, 2011 emendments to N.J.8.A. 56:10-16(f) which “increase(d)
the size of the ‘Relevant Market Area’ from an 8 mile radius of the proposed new
dealership to a 14 mile radius,” thereby creating a potentially larger number of already

existing franchisees with protest rights as to prospective disputes arising after May 4™,

2011, Id. at Page 5, Lines 19-20.
The Committee therefore concurs with the Administrative |.aw Judge’s reliance

and refevance placed.on Seven M Corp. v. Kawasaki Motors Corp., 4 NLAR. 346
. (1983), the facts of which are in many ways strikingly similar to those presently before

Puge3 of 10
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this Committee. In Seven M, the manufacturer engaged in a serles of ongoupng a :3"?1 puvs/aez

both prior to and following the effactive date of the very statute that Is under scrutiny in
the Instant matter, beginning in 1980 and continuing through early 1983. In fact, the
“approval and confirmation were orally transmitted and not formalized in a written
agreement untl! lafe in December, 1982,” more than two months after the effective date
of the statute. Id. at 353. The courtin Seven M placed emphasgis on the establishment
of the manufacturer's intent to establish a franchise in order to determine whether the
new statute would be a]l:}plicable: “The key word in the above portion of the -act is
'intention.’ The conduct of & franchisor that requires notice 10 an existing dealsr is its
‘intention’ to grant, relocate, reopen or reactivate a franchise. If Kawasaki acquired the
intention to relocate the Pendine franchise prlor to'tha affective date of the act,
then the act would not apply to that relocation. The fécﬁs support such a
'~ conclusion.” Id. gt 356-367 (emphasis ours),

Just as the Administrative Léw Judge in Seven M appropriately concluded that
the manufacturer establlshe& its Intent to create a franchise prior to the effective date of
a statutory chaﬁge ina bartieular market area, so foo was Judge Williams correct in her
concluslon that Chrysler similarly had a'tl:hieved a “continuum of the m‘aniféstation of lts
intent to establish & dealeréhip in Hightstown” prior to the effective date of the statutory
changes that became effective on May 4, 2011, See Initial Decision at Page 7, Lines
17-18. |

*Qnce having arrived ét, the foregoing"conclt;sibn, all of the other collatém! and
successive questions need not be anlswered. because the franchisors intention to
relocate the . . . . franchise, and its concomitant approval, was not and thereafter cannot
be governed by the act, which be@mé effective months later, Therefore, the pefition

must be dismissed because the act does not apply retroactively to the transaction
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described above. There need be no further p%ceedings in this matter, an

substantive Issues also need not be determined.” Seven M, supra at 367,

. The Committee Is satisfied that Administrative Law Judge Tiffany Wiliams’ Legal

Analysis and Conclusions are supported by the record ahd that her decision with
respect to converting Respondent Chrysler's Motion to. Dismiss Protest for Lack of
Subject matter Jurisdiction to a Motion for Summaiy Decislon was correct, as was her

decision to grant sald Motion and dismiss Petitioner's Protest.

[2] Exceptions Filed by Petitioner Baker
Counsel for Petitioner_has set forth three exceptions to the Inifial Decislon, as

follows:

[1] Resolution of Petitioner Baker's Protest by way of Summary Judgment was

Inappropriate, as questions of intent require analysis of testimony and cross-
examination; ‘ |

[2] Chrysler should be stopped'frorn asserting that Petitioner Baker lacked
standing. Alternatively, in providing notice to Baker under -the' Amended Act, Chrysler
waived its argument as to ‘standing’; and

[3] Genuine Issues of material fact relaﬂng to' when Chrysler formeq the requisite
intent to open the Hightstownl dealership should have precluded summary disposition of
Baker's Protest,

With respect to Pefitioners first Exceptlon, same is without merit. Aithough
Petitfdner understandably seeks to focus attention on the summary judgment standards;
the procedural reality s that there is a distinption hetwaen a motion for sumimary

judgment versus a motion to dismiss based upon a lack of subject matter jurisdiction

'pursuant to New Jersey Court Rule 4:6-2{a}), which was addressed by the Appellaie

Division in Heffman v. Supplements Togo Mat., 419 N.J, Super, 598, 611 (App. Div.
2011):
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The trial court appropriately considered with respect to the motlon to

dismiss for lack of subject matter jurisdiction under Rule 4:6-2(a),

matters outside the pleadings, without converting that specific application

to a summary judgment motion. Cf. R. 4:8-2(e) (requiring such conversion
only for motlons to dismiss for failure to stale a claim under subsection

(e) of the Rule).

id, at 611.
It was within this context, as previously noted in this Committee’s Final Decision,

that Judge Willlams d(;:termined that a sound basis existed to convert this matter to one
" ripe for Surﬁma_ry Decisiovn.- ‘S_.gg_ Final Decisioﬁ. supra, at Page 2, Lines 6-16. Coupled
~ with Respondent’ Chrysler's longstanding manifestation of intent to estab!is.sh. a
| deglership in Hightstown (See Final Decision at Page 2, Line 17 through Page 4, Line
21), the Committee must reject thé first Exception as being without merit.
As to Petitioner's second Exception, this 'ltoo is devoid of merit, In her Initial
Decigion. Judge Williams oomecfly stated maf ‘It is axiomatic that ‘courts will not

entertain matters In which plaintiffs do not have sufficient legal standing.’ New Jersey

- Citizen Action v. Riviera Motel Corp., 286 N.J. Super, 402, 408 (App. Div. 1997)." See

Initial Decislon at Page 6, Lines 7-9, _
'Because Petitioner Baker was not within the applicable “Relevant Market Area”

of eight {8) miles as required by the statute in effect at the time that Chrysler's “intent to
open a new franchise” was first establishe_d, which was prior to the amendments of May
4™ 2011, Pefitioner lacks the standing necessary for the matter o be substantively

adjudicated, a threshold conhslderation that our courts have consistently relied upon

when analyzing such lssues, See: W & D Imports, Ing. v. American Honda Motor Co,

Inc., 2008 N.J. Super. Unpub, LEXIS 274 at Pags 2, 1.2’ (App. Div. 2008) (“To have
standing as an objector, and fo be entitled to notice of a proposed new franchise, an

existing franchisee must be located within a certain defined distance of the proposed

new franchised dealership, See N.J.S.A, 56:10-19; N.J.S.A. 56:10-16f"); Gilbert v,

Gladden, 87 N.J, 276, 280-281 (1981) (“. . . . the issue of whether subject matter

Page 6 0f 10

o p——




(

. . Fax; . Jun 29 2013 62: 1B 0
jurisdiction exists , . . . Involves merely a threshold determination as 10" whether at"r"leP B5/012

Court is legally authorized to decide the question presented. If the answer to this
- question is in the negative, consideration of the cause Is 'wholly and Immediately
foreclosed.” See Baker v, Carr, 369 U.S. 186, 198, 82 8.Ct. 691,'699, 7 L.Ed. 2d 663;
874 (1962) Y in e Baby T., 160 N.J, 332, 340 (1999) (A lack of standing by a plaintiff
precludes a court from entertafning any of the substantive Issues presented for
determination.). ‘

As to the ‘alternative’ component of Pgtniopers Second Exception in which it is
claimed_ that “Chrysler waived its standing argument,” this too is meritless. In Garden
- State Ford, Ing, v. Ford Motor Company, Inc., QAL Dkt. No. MFC 4288-83 (September
21 , 1683), at Page 14, Administrative Law Judgé Samue!s wag confronted with a similar
. post-effective-date of the statute's nofice situation, where Ford Motor Company opted to
provide the written 90 day statutory notice to the existing frénch_ise, notwithstanding its
posttion that 'intent; had previously been esfablished with respect to the establishment
of a new franchise, prior to the effective date of the ‘Motor'Vahicle Franchise Sfatutes.

Judge Samuels held:

The 90 day notice under the Act, that was given to Garden State
Ford in May 1983 by the Ford Motor Company, was an act of
anticipatory carefulness that does not alter the jurisdictional

status of the matter, and it does not act as a waiver of a known right,

Id.
The notlce that was deemed as an act of antic!patory carefulness in Garden
State was aIso presant in Seven M, supra &t 356: “With some degree of

e

embarrassment, Kawasaki argues that it attempted to obtain a waiver from Seven M in
order o avoid the trouble and expense of litigation, even though they felt that a protest
on the part of Seven M would not succeed.” Kawa'saki's post-effective-date 90 day
notice was riot deemed to constitute any type of waiver of a known right or jurisdictional

status,
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Clearly, the issue termed an “act of anticipatary carefulness” is not unique in

situations as the one preseht!y before this. Committee and just as It was long ago

recognized that such an action could not alter jurisdictional status or be construed as a ‘

walver of a right,l éespondent Chrysler's 90 Day Notice Letter is similarly nothing more
than an act of anticipatqry carefulness, Thus, Petitioner's Second Exception claiming
waiver Is without sound basis and is aécordingly refected by this Committee.

. Finally, with respeot to the Third Excebtion articulated by the Petitioner, the issue
of Respondent Chrysler's “intent” is once again raised by the Petitioner. For all of the
reasons contained in the Initial Declslon of Judge Willlams as to subject matter
junisdiction and the establishment of Intent, as affirmed by this’ Commiftee In the instant
Final Declsion, the Third Excepfion is hereby rejected as without merit. .

One aspsct of the Pgﬁtinnér’s Third Exception, hov;'ever. is worth briefly noting.
Petitioner contends that at the time that a manufacturer ﬁrst devélopé the requisite
intent, 1t is "then ohligated to provide notice to existing dealars™ at thal particular time
(Sea Petitioner's Lefter Memorandum at Page 8; Lings 1-2) and concludes that “Under
Chrysler’s interpretation, which was adopted by the Couyt in its Initial Decislon, Chrysler
could have waited years to astually. provide notice to exisﬁné dealers.” Id at Lines 7-8,
Based solely on the case law cited to and relied upon by Judge Williams and this
Committee, in conjunction \mth the plain language of the statute, the franchisor's Intent
must be provided "not less than 80 days' advance written notice of its intention to grant,
relocate, reopen or reactivate a franchise of the same line make or establish, relocate,
reopen or reactivate a business.” N.J.BA, 56:10-16. The franchisee is protected
because there is more than ample time to review, assess -and if so desired, file a
protest; however, as the case law reflects, a franchisor's establishment of “infent” to
procesd with & new franchise at some prospective point in the futﬁre does not

necessitate that the “not less than 80 days’ notice advance written notice” must be
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provided at that very first moment of intent. Rather, the “not less than QE) days ot be V11012

written riotice” oont;amplaﬁed by tﬁg statute concems. the time peried prior to the-

-gnticipated physical establishment of the new franchise, e+ e o
Finally, as to Petitioner's contentions that there are “unique circumstances of this

case,” the Comimittee disagrees. As the relevant case law contained in both the Initial

Decision and the instant Final Declsion reflects, as also clted by the parties, his
" situation was first addressed thirty years ago in the Seven M and Garden State Ford
decisions, respectively. There is nothing “unlque” in the situation thgt was adjudicated
by Judge Willlams and now before this Committee, except perhaps the amendments to
the original statute addresslng the award of attomeys fees and costs to the prevailing
party, But for the changes to _&J_SA §6:10-24 subsequent fo the two aforementionad
declsions in 1987, this Commitiee would have explored the applicabllity and
approprlatenese of awarding [Itigation costs, reasonable aftorney's fees and/for
adminlstrative hearing costs to the prevailing party, Just s the Court and Commitiee did
in Béid prior matters. Since, hqﬁvever, the amendments to the statute presently preciude
such awards, unlike the costs cnntemplated and awarded In both Seven M and Garden

State Ford, no costs can be recommended by this Commlttee or awarded by the

Administrative Law Judge,
The Committee is satisfled that the issues raised In Pelitioner Baker's Exceptions

are without merlt, and that sa‘me were briefed at length in post-Hearing $ubmissions that
were filed with the Committes, as were all of Petitioner's contentions that were
thoroughly briefed. and submitted to Judge Willlams. All such submissions were
properly considered and correctly rejected In the determination of this matter, The
applicable legal standard relevant to Petitioner's Ex'ceptidné is “whether the findings

made could reasonably have been reached on sufficlent credible evidence present in
the record, considering the proofs as a whole.” Close v. Kordulak Bros., 44 N.J, 589,
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509 (1965); Saqer v. O.A. Peterson Const, Co., 182'.J. 156, 163-164 2%0%33*3 T diam o120t

the record as a whole, the Committee finds sufficient credible evidence in the record to

support the Administrative Law Judge's legal analysis and conglusions.
It is, therefore, on this __28th day of June , 2013:

ORDERED that Petitioner Baker's Protest against Respondents Chrysler Graup
and Jamés Weiner be, and Ié herehy DISMISSED; and it Is further

ORDERED that the Admihiatrative Law Judge’s recommendations as contained
in har initial Decaslon are hareby AFFIRMED

-

For the Motor Vahfcle anch!se Commiittee

U

Raymond P. Martinez, Chairman
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